October 11, 2002

Michael Rood, City Attorney

City of Calexico

444 South 8th Street, Suite D

El Centro, CA 92243

Re:
Your Request for Advice


Our File No. A-02-261

Dear Mr. Rood:


This letter is in response to your request for advice on behalf of John Renison, Mayor of the City of Calexico, Alex Perrone, Councilmember for the City of Calexico, and Ms. Julia Osuna, an economic development specialist with the Calexico Redevelopment Agency, regarding the gift limit and disclosure provisions of the Political Reform Act (the “Act”).
 The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt.

Code section 83114.)

QUESTIONS

1.  Will a payment by the Chinese Investors’ Group (“Group”) to the Calexico Redevelopment Agency (“Agency”) for the purpose of reimbursing the Agency’s payment of the travel-related expenses of three city officials visiting China, be considered gifts to the individual officials?


2.  If this future payment is to be construed as a gift to the three officials, will the officials’ receipt of the gift be subject to Act’s gift limit and disclosure provisions?  
CONCLUSIONS

1.  The payment of funds by the Group will be a gift to the three officials and not a gift to the Agency. 


2.  Yes.  Since the gift will be to the officials making the trip and not to the Agency, these officials will be subject to the Act’s gift limit and reporting obligations with respect to the gift.  In addition, they will be disqualified under the Act’s conflict-of-interest provisions from making, participating in making, or influencing any governmental decision that will have a reasonably foreseeable material financial effect upon the donor(s) of the gift.  

FACTS


The City of Calexico’s five-member city council also acts as the Calexico Redevelopment Agency Board.  The Agency has been approached by the Group, which is interested in making a large investment in Calexico, in the form of a new manufacturing project.  The Group is comprised largely of Chinese private investors and does not include any governmental or non-profit agencies in its membership.  The Agency believes that this investment would yield substantial benefits to Calexico.

The Group invited Calexico officials to visit Wenzhou and Shanghai, China, to meet the Group’s investors and certain manufacturers.  The trip is also to demonstrate the type of project contemplated by the Group for installation in Calexico by showing to the Calexico delegation a similar project in Wenzhou.  

After discussions between the Group and the Agency, an invitation to make this trip was extended to Calexico’s mayor, city manager, an Agency economic development specialist, and an unspecified council member of the city’s choice.  The Group offered to reimburse these officials’ expenses for travel fares, meals and lodgings.  Subsequently, the Group broadened its invitation to a total of five representatives from Calexico. 

The Agency board voted on September 24, 2002, to send representatives to China to meet the Group’s investors.  Given the importance of this potential investment to Calexico’s economy, the Agency board decided that sending a delegation to China would not be conditioned on the Group’s offer to reimburse the Agency for the delegation’s travel expenses.  The Agency board voted to send three delegates to China - the mayor, a council member, and the Agency’s economic development specialist.  The Agency will pay these three official’s travel expenses up front, and the Group has offered to donate an equivalent amount to the Agency as reimbursement to the Agency for its up-front payments.

ANALYSIS
Gift-Related Provisions of the Act


Reporting: Pursuant to the Act, every public official must disclose all of his or her economic interests which may foreseeably be affected by the exercise of his or her duties.  (Sections 81002(c), 87200 - 87313.)  A “public official” is defined broadly to include every natural person who is a “member, officer, employee or consultant of a state or local government agency . . . .”  (Section 82048; regulation 18701.)  Reportable economic interests include sources of gifts of $50 or more in value.  (Section 87207.)  Such reporting requires the public official to disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and a general description of the business activity of the donor.  (Section 87207.)


Gift Limits:  Sections 89503(a) provides that “[n]o elected state officer, elected officer of a local government agency, or any other individual specified in Section 87200 shall accept gifts from any single source in any calendar year with a total value of more than three hundred twenty dollars ($320).”
  Section 89503(c) provides that “[n]o member of a state board or commission or designated employee of a state or local government agency shall accept gifts from any single source in any calendar year with a total value of more than three hundred twenty ($320) if the member or employee would be required to report the receipt of income of gifts from that source on his or her statement of economic interests.”   


Conflict of Interest:  Finally, section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  An “official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on … [a]ny donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating three hundred twenty dollars ($320) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.”  (Section 87103.) 

Will the payment of travel expenses be a gift?


Section 82028(a) defines a “gift” as:


“[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value."


In this instance, the Group’s donation is linked to a specific purpose -- to reimburse Agency-incurred travel-related expenses connected with a trip to China.  The officials in question will obtain the benefit of the travel.  Thus, the Group’s donation will be a “gift” within the meaning of the Act. 

Will the payment be a gift to the Agency or a gift to the officials?

Regulation 18944.2: The purpose of regulation 18944.2 is to provide a mechanism whereby a donor can provide goods or services to a public agency without the incidental benefit to a public official becoming a reportable gift to the official.  (White Advice Letter, No. A-00-225.)  A gift is considered to be a gift to an agency and not to one or more specific public officials if the requirements of regulation 18944.2 are satisfied.  These requirements are: 

“(1) The agency receives and controls the payment. 

  (2) The payment is used for official agency business. 

  (3) The agency, in its sole discretion, determines the specific official or officials who shall use the payment.  However, the donor may identify a specific purpose for the agency’s use of the payment, so long as the donor does not designate the specific official or officials who may use the payment. 

  (4) The agency memorializes the payment in a written public record which embodies the requirements of subdivisions (a)(1) to (a)(3) of this regulation set forth above and which: 



(A) Identifies the donor and the official, officials, or class of officials receiving or using the payment; 



(B) Describes the official agency use and the nature and amount of the payment; and 



(C) Is filed with the agency official who maintains the records of the agency’s statements of economic interests where the agency has a specific office for the maintenance of such statements, or where no specific office exists for the maintenance of such statements, at a designated office of the agency, and the filing is done within 30 days of the receipt of the payment by the agency.” (Regulation 18944.2(a).) [Emphasis added.]


You describe that the Group’s payment will be made directly to the Agency as reimbursement for the outlay of public funds for the officials’ trip to China.  The Agency will receive this payment and also control how this payment will be spent. (Moreover, the up-front payment of the travel-related expenses that relate to this gift will also be controlled by the Agency.)  This satisfies subdivision (a)(1).   

Once in China, the officials will meet potential investors in the Calexico project, meet manufacturers who might conduct manufacturing operations in Calexico, and will visit a project site similar to one that might be built in Calexico.  These are activities that are characterized as official Agency business, satisfying subdivision (a)(2).

The difficulty is with respect to the third requirement of regulation 18944.2(a).  It is not clear whether the Agency, in its sole discretion, determined the identity of the officials who will make the trip.  The Group’s May 10, 2002, letter specifically confirms a previously extended invitation by the Group to Mayor Renison, Julia Osuna (the Agency’s economic development specialist) and “a councilman of your choice.”  The Group’s September 5, 2002, letter describes discussions between the Agency and the Group that added an additional councilman (also not identified by name).  On September 24, 2002, the Agency board voted to send Mayor Renison, Councilmember Perrone and Ms. Osuna on the trip.  

As noted above, a donor may not designate the specific official or officials who may receive or use a payment.  Invitations and letters from the donor may be probatory as to whether or not the payment was earmarked to specific officials; however, such invitations will not necessarily be the determinative factor.  In the past, we have advised that even if a payment was not earmarked by invitation for use by a specific official or officials, other facts may indicate that the payment was so earmarked; the totality of the surrounding circumstances are considered and not the invitations alone.  (Kaye Advice Letter, No. A-93-490.)  For instance, we have advised that if an invitation is extended to specific officials and subsequently withdrawn in order to be reissued to the officials’ agency, and if the agency designates the original invitees to attend, subdivision (a)(3) of regulation 18944.2 is not satisfied and the gift would be to the officials and not the officials’ agency.  (McLaughlin Advice Letter, No. A-96-199a; LeRoy Advice Letter, No. I-01-191.)  

From the facts you supply, we conclude that the designation of at least Mayor Renison and Ms. Osuna was not the result of an exercise of the Agency’s sole discretion and that the Group exercised a voice in determining who was invited.  Moreover, given that there are only four members of the city council apart from the mayor, the Group’s invitation for up to two facially unidentified council members, is sufficiently narrow to reasonably identify the council member who would actually make the trip.  In this respect, the Group’s invitation constitutes a designation of a specific official for purposes of regulation 18944.2(a)(3).
  

Gift limits, reporting obligations and conflicts of interest

Based on the facts you supply, it appears that the Group’s reimbursement will not be a gift to the Agency, pursuant to regulation 18944.2, and that the officials making the trip will be subject to the Act’s gift limits and reporting obligations.  Further, they will be disqualified from making, participating in making, or influencing any governmental decisions that will have a reasonably foreseeable material financial effect on the donor(s) of the payment to the Agency.  For your assistance, we are enclosing the Commission’s publication “Travel Guide for California Officials and Candidates.” 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick



� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  As used  herein, $320 is the gift amount that is subject to a biennial adjustment to reflect changes in the California Consumer Price Index for all Urban Consumers.  The Commission is proposing to increase this gift amount, effective January 1, 2003.  (See regulation 18940.2.)  


� See McKenchnie Advice Letter, No. I-94-190 (labeling of an office by the donor could constitute a gift made to a specific official or officials under the Act, depending on the facts; thus, the use of individual names or titles in descriptions of programs or solicitations is strongly discouraged).  See also Turner Advice Letter, No. A-97-020. 





