September 27, 2002

John F. Petrini

Borton, Petrini & Conron, LLP

Post Office Box 2026

Bakersfield, CA 93303-2026

Re:
Your Request for Advice


Our File No. A-02-263

Dear Mr. Petrini:


This letter is in response to your request for advice on behalf of Harvey Hall, Mayor of the City of Bakersfield, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code § 83114.)

QUESTIONS

1.   Does Mayor Hall, as president and sole shareholder of Hall Ambulance Service, have a conflict of interest prohibiting him from personally preparing and presenting that company’s application for city approval of a rate increase?


2.   Assuming that Mayor Hall has a disqualifying conflict of interest prohibiting him from personally presenting the rate increase application, would the conflict-of-interest provisions of the Act also prohibit other employees of the ambulance service who are not public officials from participating in the company’s application for a rate increase?  
 


3.  Assuming that Mayor Hall has a disqualifying conflict of interest prohibiting him from voting as a member of the city council on the rate increase application, does the “legally required  participation” exception nevertheless permit Mayor Hall to vote on the rate increase application if his vote is necessary in order to break a tie vote? 

CONCLUSIONS


1.  As discussed below, Mayor Hall may not vote or otherwise participate in the city council decision on the rate change application.  However, he is not prohibited from preparing and presenting the ambulance service’s application for a rate increase.  Under the exceptions at regulation 18702.4, subdivision (b)(1), an appearance of a public official before his or her agency to represent himself or herself on matters related solely to the official’s personal interests, including an interest in a business wholly owned by the official or members of his or her immediate family, is not considered to be influencing a governmental decision. 


2.  Since, apart from Mayor Hall, the ambulance service employees are not public officials, the conflict-of-interest provisions of the Act do not apply to them.  The conflict- of-interest provisions of the Act pertain only to individuals who are public officials in their own right.  (Section 87100; regulation 18700.) 


3.  Mayor Hall cannot invoke the “legally required participation” exception (regulation 18708) to cast a tie-breaking vote when he is otherwise disqualified from voting on a governmental decision.  Section 87101 explicitly states that the fact that an official’s vote is needed to break a tie does not make his or her participation legally required for purposes of invoking the exception.

FACTS


Harvey Hall is president and sole shareholder of Hall Ambulance Service, a California for-profit corporation that provides ambulance services in the City of Bakersfield (“Bakersfield”).  In a telephone conversation with the Commission’s staff, you stated that none of the employees of Hall Ambulance Service, other than Mayor Hall, are public officials within the meaning of the Act.  Hall Ambulance Service holds a certificate of public convenience and necessity issued by Bakersfield, authorizing its services within the city.

Hall Ambulance Service anticipates filing an application seeking city approval to increase its charges.  We are told to assume that approval of this application will have a reasonably foreseeable material financial effect upon Mayor Hall’s economic interest in Hall Ambulance Service.  Pursuant to city ordinance, this rate change application will be subject to approval by the Bakersfield City Council.  Mayor Hall wishes to personally represent the company in the rate increase application process.  

You stated in your telephone conversation that this approval process involves the ambulance service in making a presentation to the city manager who, in turn, makes a presentation to the city council.  The city council may vote on the application at that time or it may appoint a committee, consisting of two or more council members plus city staff, to analyze the application.  It is possible that the ambulance service may be required to interact with this committee in order to answer questions or provide additional data.  It is also possible that the ambulance service may be asked questions by the city council during the meeting at which a vote is to be taken on the rate change application. 

Mr. Hall is also the elected mayor of Bakersfield.  In your telephone conversation with the Commission’s staff you also stated that under the city’s governing structure, the mayor presides over city council meetings, but is not a full voting member of the city council.  The mayor only votes on a matter when the mayor’s participation is needed in order to break a tie vote of the city council.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700, subdivisions (b)(1) – (8).)   The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.


1.     Are Mayor Hall or the ambulance service employees public officials?

 
The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency….” (Section 82048; regulation 18701(a)(1).)  As the elected mayor of Bakersfield and a member of its city council, Mayor Hall is a public official, subject to the conflict-of-interest provisions of the Act.  


The ambulance service is a privately owned company and a California for-profit corporation of which Mr. Hall is the sole shareholder.  Thus, it is not a state or local governmental agency and its employees are not “public officials” by reason of their employment with the company.  The fact that the ambulance service is wholly owned by a public official is immaterial to the question of whether its employees are public officials under the Act.  

The status of an individual as a public official is not derivative, but is solely the result of whether that individual is a member, officer, employee or consultant of a state or local governmental agency.  You state that none of the employees of the ambulance service, apart from Mr. Hall, are members, officers, employees or consultants of a state or local government agency.  Therefore, an employee (other than Mayor Hall) presenting the company’s rate change application before the city council would not be subject to the conflict-of-interest provisions of the Act.

2.     Will Mayor Hall make, participate in making, or influence a governmental decision?
A conflict of interest may exist only if an official will make, participate in making, or influence a governmental decision.  A city council decision whether to approve or disapprove a requested rate increase is a governmental decision (regulation 18701(a)(2)(A)).  The issue is whether Mayor Hall’s involvement in preparing and presenting the rate change application would constitute making, participating in making, or influencing that decision within the meaning of the Act.  

A public official “makes” a governmental decision when the official, acting within the authority of his or her office or position: (1) votes on a matter; (2) appoints a person; (3) obligates or commits his or her agency to any course of action; (4) enters into any contractual agreement on behalf of his or her agency; or (5) determines not to act, within the meaning of the foregoing, unless the determination not to act occurs because of the official’s financial interests.  (Regulation 18702.1(a)(1) - (a)(5).)

A public official “participates” in making a governmental decision when the official, acting within the authority of his or her position: “(a) [n]egotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in [Title 2, California Code of Regulations, section] 18701(a)(2)(A); [or] (b) [a]dvises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review….”  (Regulation 18702.2(a)-(b).)

You ask whether Mr. Hall may, as mayor, make a decision whether to approve or disapprove the rate change application.  This involvement comprises making or participating in making a governmental decision.   However, under the definitions above, Mr. Hall’s actions in preparing and presenting the ambulance service’s rate change application in his private capacity and responding to any questions or requests for materials is not making or participating in making a governmental decision.  

In addition to the prohibition against making or participating in making a governmental decision, the conflict-of-interest provisions of the Act also prohibit a public official from influencing a governmental decision when the decision will have a reasonably foreseeable material financial effect on the official’s economic interests.  “Influencing” a governmental decision, insofar as it is relevant to Mayor Hall’s circumstances, is defined in regulation 18702.3(a):

    “With regard to a governmental decision which is within or before an official’s agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.” 

Mr. Hall’s involvement in preparing and presenting the rate change application could potentially be characterized as influencing the city council’s governmental decision whether to approve or disapprove the rate change.  However, an exception exists so that, notwithstanding regulation 18702.3(a), an official is not attempting to use his or her official position to influence a governmental decision if the official:    

“(1) Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official’s ‘personal interests’ include, but are not limited to:

(A)  An interest in real property which is wholly owned by the official or members of his or her immediate family.

(B)  A business entity wholly owned by the official or members of his or her immediate family.

(C)  A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.”  (Regulation 18702.4(b)(1)(A) - (C).)

Under the circumstances you describe, Mayor Hall’s communications and appearance before the city council will be in his private capacity as a member of the general public to represent his personal interests in a business entity that he wholly owns.  Therefore, even though he might otherwise be disqualified from appearing and communicating with the city council to influence its decision with respect to the rate change application, pursuant to the exception at regulation 18702.4(b )(1)(B), he may nevertheless appear in the same manner as any other member of the general public before the city council, in the course of its prescribed governmental function, to represent his personal interests in his wholly-owned business.  

This exception would apply only in those instances where Mayor Hall makes it clear that he is not acting in an official capacity.  Further, the exception is limited on its face to appearances “before an agency in the course of its prescribed governmental function.”  Thus, while Mayor Hall may appear before the city council when it is constituted as such at a public hearing, he may not attempt to contact the individual members of the city council for purposes of influencing their decision regarding the rate change application.

Since we conclude that Mr. Hall’s involvement in preparing and presenting the rate change application in his private capacity is not making, participating, or influencing a governmental decision, we can conclude the analysis concerning that conduct at this step.

3. - 6.  Will the decision have a reasonably foreseeable material financial effect on Mayor Hall’s directly or indirectly involved economic interests?

It is not in dispute that the mayor has an economic interest in his wholly owned business.  (Section 87103(a); regulation 18703.1(a) and (b).)  Further, you assume there will be a material financial effect on the business based on the facts.
  Thus, we do not need to discuss these steps further.

7. & 8.  Exceptions.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   The mayor’s business will be directly involved in a decision whether to approve or disapprove the rate change application.  (Regulation 18704.1.)





