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October 29, 2002

Jean B. Savaree, City Attorney

City of Belmont – Office of the City Attorney

Post Office Box 1065

San Carlos, CA 94070

Re:
Your Request for Advice


Our File No.   A-02-268

Dear Ms. Savaree:


This letter is in response to your request for advice on behalf of Parks and Recreation Commissioner ​George Kranen regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Parks and Recreation Commissioner ​George Kranen participate in the discussion and vote concerning the renovation of a park that is located 550 feet from his personal residence?

CONCLUSION


Yes, Mr. Kranen may participate in the discussion and vote concerning the renovation as long as it is not reasonably foreseeable that the decision will have a material financial effect on his residential property.

FACTS


You request advice on behalf of George Kranen, Parks and Recreation Commissioner for the City of Belmont.  The question relates to Mr. Kranen’s participation in discussions regarding renovation of certain parks within the City of Belmont.  The parks and recreation commission sits as an advisory body.  It makes recommendations to the city council on matters relating to parks and recreational programs and facilities.


The parks and recreation commission is currently looking at proposed improvements for a number of parks within the city.  One of those parks is located approximately 550 feet from Mr. Kranen’s personal residence.  The proposed improvements to the park consist of a children’s playground, park bench, fencing, grading, retaining walls and guardrails.  The estimated costs of these improvements range from $50,000 to $75,000.  The parks and recreation commission is being asked to review these proposed improvements and make a recommendation to the city council whether or not it should authorize installation of these improvements at the park. 

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.  The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700 (b)(1) - (8).)

Step One: Is Mr. Kranen a public official?

Under the Act, a “public official” is defined, in part, as a “member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)  A “local government agency” means a county, city or district of any kind, including a school district, or any other local political subdivision or any county board or commission.  (Section 82041.)  As a member of the City of Belmont Parks and Recreation Commission, Mr. Kranen is a public official and subject to the conflict-of-interest provisions of the Act.
  (See e.g., McMahon Advice Letter, No. A-02-150.) 

Step Two: Is the public official “making,” “participating in making” or “influencing” a governmental decision?
If Mr. Kranen were to vote on this matter, he would be “making a governmental decision.”  (Regulation 18702.1.)  Likewise, if he were to make any recommendations or participate in discussions involving the park project, he would be “participating in making a governmental decision.”  (Regulation 18702.2.)

Step Three: Does the public official have an economic interest?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  There are six kinds of such economic interests: 

1. A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); 

2. A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

3. A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

4. A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  This includes income to any business entity or trust when the public official owns a 10-percent interest or greater and his or her pro rata share is valued at $500 or more (section 87103(c); regulation 18703.3);

5. A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

6. A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is known as the “personal financial effects” rule (section 87103, regulation 18703.5).


You have inquired about only one economic interest, Mr. Kranen’s personal residence, so this analysis will be limited to that real property interest.  For the purposes of this letter it will be assumed that Mr. Kranen has at least a $2,000 investment in his personal residence and, therefore, has an economic interest in his real property.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

The next step is determining whether the economic interests will be involved directly or indirectly in the decision.  (Regulation 18700(b)(4).)  When a public official has an economic interest in real property it is directly involved in a governmental decision if it “is the subject of the governmental decision, or if any part of that real property is located within 500 feet… of the governmental decision.”  (Regulation 18704.2(a).)  You have indicated that Mr. Kranen’s property is 550 feet from the property in question.  

After determining that Mr. Kranen’s property is not directly involved using the 500-foot distance test, we next determine if his property is directly involved because it qualifies as the “subject of the governmental decision.”
  The situations listed as examples of what is the “subject” of a governmental decision are in regulation 18704.2.  Examples include zoning or rezoning, the issuance, denial or revocation of a license, the imposition or repeal of a tax or fee, and similar types of situations. 


According to your facts, the proposed improvements to the park consist of the additions of a “children’s playground, park bench, fencing, grading, retaining walls and guardrails.”  These improvements do not fall into any of the categories listed, nor do they appear to be of the type considered when defining “subject of the governmental decision.”  Therefore, Mr. Kranen’s property does not appear to be the “subject of the governmental decision” and is not directly affected by the decision. 

Steps Five and Six: Will the financial effect of the decision on the official’s economic interest be material and reasonably foreseeable?

Once Mr. Kranen identifies his relevant economic interests, he must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests by ascertaining the applicable materiality standard (regulations 18700(b)(5), 18705 - 18705.5) and then determining whether it is reasonably foreseeable that the standard will be met.  (Regulations 18700(b)(6), 18706.)  An effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; Harper Advice Letter, No. A-96-298.)
Since Mr. Kranen’s property is indirectly involved, we apply the materiality standards of regulation 18705.2(b)(1):

“Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential of the real property in which the official has an economic interest;

(B) The use of the real property in which the official has an economic interest;

(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”


As stated above, the financial effect on real property indirectly involved in the decision is presumed not to be material.  However, the presumption may be rebutted if one of the specific situations listed above make it reasonably foreseeable that the decision will have a material financial effect on that real property.  Unless the improvement of the park will have a substantial effect on the character of Mr. Kranen’s neighborhood, the decision does not appear to have a material financial effect on Mr. Kranen’s personal residence.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Please note that in December of 2000, the Commission adopted regulations that revised the conflict-of-interest eight-step analysis.  Under the revised regulations, because Mr. Kranen’s property is not within 500 feet of the decision, nor the subject of the decision, his property is considered indirectly involved in the decision and the financial effect of the decision is presumed not to be material. (Regulations 18704.2, 18705.2(b).)  A copy of these regulations, as well as a copy of our pamphlet, “Can I Vote? Conflicts of Interest Overview” are enclosed for your consideration.


� Also note that if the parks and recreation commission only makes recommendations to the city council, and those recommendations are not merely “rubber-stamped” by the city council as final decisions, then the parks and recreation commission may be a purely advisory committee not subject to the conflict-of-interest provisions of the Act.  Regulation 18701 and the Traverso Advice Letter, No. I-01-124 have been included for your information.  If you believe that this commission qualifies for this exception, please write in with more information for a determination on that question.


� Note that if the property is not within 500 feet, then the economic interest is indirectly involved and the materiality standard of regulation 18705.2(b) for real property will be applied in the next step.  The effect could still be material and reasonably foreseeable.  


� We have omitted steps seven and eight, which are exceptions to the conflict-of-interest rules, since Mr. Kranen has been found not to have a conflict of interest.  Please refer to the enclosed pamphlet, “Can I Vote? Conflicts of Interest Overview” for further information. 





