





February 3, 2003

John G. Barisone, City Attorney

City of Santa Cruz

333 Church Street

Santa Cruz, CA 95060

Re:
Your Request for Advice


Our File No.   A-02-272

Dear Mr. Barisone:


This letter is in response to your request for advice on behalf of Councilmember Ed Porter regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmember Porter participate in a decision regarding an environmental review on the update of the park master plan for the Lighthouse Field State Beach?

CONCLUSION


No.  He may not participate in this decision since it is presumed that the real property which serves as his residence will experience a material financial effect as a result of the decision.

FACTS


Councilmember Ed Porter was elected to the Santa Cruz City Council in November 2000.  He resides across the street from, and within 500 feet of Lighthouse Field State Park.  Although owned by the State of California, pursuant to a long-term agreement between the City of Santa Cruz and the state, the city is responsible for the park’s management and maintenance.  A park master plan (“the plan”) adopted by the city in September 1984 describes the park as follows:


“Lighthouse Field State Beach is located on the north coast of Santa Cruz County entirely within the boundaries of the City of Santa Cruz.  It includes 36 acres of undeveloped coastal terrace and over 4,200 feet of scenic cliffs.  Santa Cruz Point, an outcropping of rock which marks the northern end of Monterey Bay, is the site of a lighthouse.  There are dramatic ocean vistas from this “Lighthouse Point.” To the east the bowl of the Coastal Mountain Range frames Monterey Bay and Santa Cruz Harbor.  The state beach proposed here contains some of the last remaining undeveloped coastal property within the City, as well as a Lighthouse Museum facility, beach areas, significant marine wildlife features and access to Steamer Lane, a well-known surfing area.”  


The 1984 master plan is now somewhat outdated and the city has begun the process of amending it to make it current. The plan amendment process will constitute a project for purposes of the California Environmental Quality Act and, accordingly, will entail the requisite level of environmental review prescribed by that act.  Although the city council will review and approve the plan update, given the fact that the park property is owned by the state, the plan’s implementation will ultimately depend upon final approval from the California State Parks and Recreation Commission.


The state park is currently devoted to primarily passive recreational uses, and it is not anticipated that, as a result of the master plan update process, the park will be used any differently.  It is anticipated that the plan amendment process will result in the updating of the park’s current natural resource inventory and facilities inventory.  The plan amendment process may also result in a revision of some operational standards such as hours of operation and the revision of current rules pertaining to such items as resource protection, off-leash dog exercising, etc. as well as an updated facilities maintenance schedule.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Step One:  Is Ed Porter considered a “public official”?
As a member of the Santa Cruz City Council, Ed Porter is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

Step Two:  Is Councilmember Porter making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3.)  

As a member of the council, Councilmember Porter will “make a governmental decision” if he votes on an environmental review of the update of the plan for the Lighthouse Field State Beach.  Additionally, if he engages in any of the actions detailed above with regard to this decision, he will “participate in making” or “influence” that decision.  


Please note that although the California State Parks and Recreation Commission must ultimately approve the plan, Councilmember Porter will still be considered to be “participating in making a governmental decision” under regulation 18702.2.

Step Three:  What is Councilmember Porter’s economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Councilmember Porter has an economic interest in his residential property, assuming he has a direct or indirect investment of $2,000 or more in his property.  Since you have not provided information regarding any other economic interest of Councilmember Porter’s, for purposes of this letter, we assume that he has no other economic interests relevant to the decision you have identified.

Step Four:  Is Councilmember Porter’s economic interest directly or indirectly involved in the governmental decision?

Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1), as amended.)
 


Because the decision pertains to the update of the park master plan for the Lighthouse State Beach,  we conclude the park property is the subject of the decision under these facts.  Councilmember Porter’s property is located within 500 feet of the park property.  Therefore, his property is directly involved in the decision.


If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of regulation 18705.2(a) apply.  (Regulation 18704.2(b)(1).)

Steps Five and Six: What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon Councilmember Porter’s economic interest will meet this materiality standard?


Materiality Standard:  The financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  (Regulation 18705.2(a)(1).) “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on real property.”  (Ibid.)  Please note that “any financial effect” includes as little as a penny’s worth.

Reasonably Foreseeability:  An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

The determination of whether it is not reasonably foreseeable that the materiality standard will be met is necessarily a factual question that is ultimately for the public official to decide.  You ask in your letter that we advise you as to what type of evidence is sufficient to rebut this presumption.  Although we cannot definitively advise you on this matter, we have enclosed regulation 18706(b) which provides a list of factors which may be considered in assessing the foreseeability of a material financial effect.  However, absent proof rebutting the presumption of regulation 18705.2(a)(1), Councilmember Porter is presumed to have a conflict of interest in the decision.


Segmentation of Decision:
Please note that for purposes of determining conflicts of interest under the Act, governmental decisions are analyzed independently to determine if there will be a foreseeable and material financial effect on a public official’s economic interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  Therefore, under certain circumstances, a public official disqualified from one decision may participate in other related decisions, provided that the official’s participation in the latter does not affect the decision in which he or she has a disqualifying conflict of interest.  (Sweeney Advice Letter, No. A-89-639.)  Some decisions are too interrelated to be considered separately so that the official’s conflict of interest on one decision will be disqualifying for the other.  (Kilian Advice Letter, No. A-89-522; Miller Advice Letter, No. A-82-119.)  However, if a governmental decision may be logically segregated, the public body may procedurally segregate the decision prior to allowing the public official to participate.
  We do not have enough information regarding the decisions before Councilmember Porter to determine whether the segmentation procedure will be useful to him.

Steps Seven and Eight:  “Public Generally” and “Legally Required Participation” Exceptions


The facts you have presented do not suggest that the final steps of the conflict-of-interest analysis, exceptions to the conflict-of-interest rules, are applicable to Councilmember Porter’s situation.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�  At its January 2003 meeting, the Commission amended regulation 18704.2.  The amended language (attached) will go into effect in about one month.  In amending this regulation, the Commission clarified that the term “subject of the governmental decision” is not limited to the enumerated list of factors.


�  The Commission has previously advised public officials that the procedural segregation must include the following three steps:  (1)  the decision in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body’s agenda; (2)  the decision should be considered first and a final decision should be reached without the disqualified official’s participation; and (3)  once a final decision has been reached, the disqualified official may participate in the other decisions so long as his or her participation does not result in re-opening the previous decision, or in any other way affect the decision from which the official was disqualified.  (Ennis Advice Letter, No. A-94-203.)











