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November 5, 2002

Steven L. Andriese, Executive Director

Mountain-Valley Emergency

Medical Services Agency

1101 Standiford Avenue, Suite D1

Modesto, CA 95350

Re:
Your Request for Advice


Our File No.   A-02-276

Dear Mr. Andriese:


This letter is in response to your request for advice on behalf of ​Mountain-Valley Emergency Medical Services Agency regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION

Are members of the Regional Advisory Committee “public officials” subject to the disclosure and disqualification provisions of the Act?

CONCLUSION


Because the Regional Advisory Committee (“RAC”) makes substantive recommendations to the Emergency Medical Services Board of Directors (“Board”) that are regularly approved without significant modification, RAC is a decision-making body and its members are public officials as defined by the Act.  Consequently, the members are subject to the disclosure and disqualification provisions of the Act.

FACTS


The Mountain-Valley Emergency Medical Services Agency (“Agency”) was formed through a joint powers agreement between the five member counties.  The Board governs the Agency, and is composed of one voting member for each of the five participating counties.  We approved your code on March 22, 1991.  The joint powers agreement document describes the make-up of an advisory committee to the Agency as follows:

· The Board shall establish appropriate advisory committees which shall be subject to the Brown Act.

· The Board shall prescribe the qualifications for membership, fix the number and term of the membership, and method of appointment, as appropriate.

· Membership of the advisory committee shall be broadly representative of the various interests of the respective committees, including local government, health care providers, professional organizations, medical transport services, public safety agencies, consumers, and other with general or financial interests in the provision of health care.  Committee members shall be selected so as to broadly represent the socioeconomic and geographic characteristics of the region.  

The membership of the advisory committee in question, RAC, is voluntary, non-paid, and includes ambulance company managers, hospital employees, ambulance personnel, and other interested parties.  RAC has the authority to create other advisory committees and task forces.  RAC makes recommendations to the Board as well as directly to the Agency on draft policies, standards, protocols, guidelines and procedures relating to the Regional Emergency Medical Services System (“REMSS”).  RAC also reviews and evaluates all components of the REMSS to recommend areas of improvement to the Board.  RAC does not make recommendations related to entering into contracts that may have a direct economic effect on the committee members, but does review and recommend approval of EMS policies.  These EMS policies could potentially affect ambulance companies financially because of the need to purchase equipment to comply with new policies.  Such policies affect all ambulance companies in the same manner.  The Board routinely accepts the recommendations of RAC. 

ANALYSIS

The Act prohibits public officials from “making,” “participating in making” or in any way attempting to “influence” a governmental decision in which the official has a financial interest.  (Section 87100.)  To further this goal, the Act requires that every public official disclose all of his or her economic interests which could foreseeably be affected by the exercise of the official’s duties.  (Section 81002(c) and sections 87200-87313.)

Public officials, such as employees of governmental agencies, members of boards or commissions, or consultants of a state or local governmental agency, disclose their financial interests in accordance with the conflict of interest code developed by their respective agency.  (See sections 87300 - 87313.)  A conflict of interest code is a rule or regulation adopted by a governmental agency which enumerates the positions within the agency that make or participate in making decisions which may have a foreseeable and material effect on any financial interest.  (Section 87302.)  The conflict of interest code requires a person in a designated position to disclose investments, interests in real property, sources of income and business positions which may be materially affected by his or her decision-making on behalf of the agency.  (Section 87302.)  We are the code-reviewing body for multi-county agencies formed through joint powers agreements such as yours.  (Webster Advice Letter, No. A-90-455.)

Regulation 18730 provides guidance as to those positions in the agency that must be included in a conflict of interest code.  For purposes of section 87100, regulation 18730(b)(2) specifies that persons designated in an agency’s conflict of interest code include persons who make or participate in making governmental decisions which may foreseeably have a material effect on financial interests: 

“No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.” (Section 87100.) 

Persons so designated in the conflict of interest code are “designated employee[s],” a term that includes any “officer, employee, member, or consultant of an agency” whose position involves making or participating in making decisions that may have a foreseeable and material effect on any financial interest.  (Section 82019(c), regulation 18701(a).)  The term “designated employee” does not include an unsalaried member of any board or commission that serves a solely advisory function.  (Section 82019.)

Regulation 18701(a)(1) clarifies that: 

“‘Member’ shall include, but not be limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority. A committee, board or commission possesses decisionmaking authority whenever: 

   (A) It may make a final governmental decision; 

   (B) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or 

   (C) It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”

According to your facts, you stated that the committee only has an advisory function.  Because the committee has no power to make, compel, or prevent governmental decisions, subsections (A) and (B) of regulation 18701(a)(1) will not be applicable.  The language of regulation 18701(a)(1)(C) requires that we assess the impact of an advisory body’s recommendations by analyzing the extent to which its recommendations have been followed in the past.  If the recommendations of a body have a significant impact upon the ultimate outcome of a decision, the body is considered to have decisionmaking authority and is therefore not solely advisory.  (In re Rotman (1987) 10 FPPC Ops. 1.) 

The FPPC staff has advised on several occasions that if there is a history or track record of “rubber stamping” an advisory body’s recommendations, the advisory body will be considered to have decisionmaking authority.  (See, e.g., Baird Advice Letter, No. A-94-299; Czach Advice Letter, No. A-91-503; Ball Advice Letter, I-89-671, copies enclosed.)  According to your facts, there is a history of this advisory body’s recommendations being routinely accepted by the Board, so RAC is considered to be a “decisionmaking” agency.
  


Now that it has been determined that the Regional Advisory Committee is a decisionmaking body and its members are public officials under the Act, their economic interests can cause them disqualification in certain situations.  When a specific decision is pending before the committee which creates a conflict-of-interest question, please write in for further advice.  We have enclosed our pamphlets “Can I Vote? Conflicts of Interest Overview” and “How to Request Advice From the FPPC” for your information.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Since we are your code-reviewing body, we directly advise you on conflict of interest code questions.  This process by which we provide conflict of interest code advice will be discussed at the December and January Commission meetings.  Please check the FPPC website at � HYPERLINK  " "�www.fppc.ca.gov� for more information.


� If EMS significantly amends or modifies the recommendations of RAC, then RAC may still be considered purely an advisory committee.  However, we do not have the facts to make this determination.


� Please note that we have advised on the current status of RAC and have not addressed the issue of how they may amend their by-laws.  The content of RAC’s by-laws is not within the jurisdiction of the Act.





