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November 6, 2002

Gary Mc George

Post Office Box 852

Angels Camp, CA 95222

Re:
Your Request for Informal Advice


Our File No.  I-02-279

Dear Mr. Mc George:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”). 
 Because your letter does not seek advice regarding a specific governmental decision, we are treating your request as one for informal assistance.

QUESTION

If you are elected in the November 2002 election, is there a conflict of interest under the Act which would preclude you from or limit you in the performance of your duties in serving as a board trustee for the Mark Twain Union Elementary School District where your wife is a classified employee of the same school district?

CONCLUSION


The Act does not prohibit you from serving as a board trustee and is not a bar to holding office. The Act requires disqualification on a decision-by-decision basis. The fact that your wife works for the district on whose board you would serve does not, by itself, present a conflict of interest.  The Act does prohibit you from making, participating in making, or using your official position to influence decisions which may result in the hiring, firing, promotion, demotion or discipline of your wife, or which would set a salary for her different from salaries paid to other employees in her job classification or position.

FACTS


You are a candidate in the November 5, 2002, election for board trustee for the Mark Twain Union Elementary School District located in Calaveras County.  


Your wife, Donna Mc George, is an employee of the Mark Twain Union Elementary School District classified as a Proctor II.  Her responsibilities include assisting certified teachers in the classroom and providing playground supervision. 

ANALYSIS

Section 87100 prohibits any public official from making, participating in making or in any way using or attempting to use his or her official position to influence a governmental decision in which he or she knows or has reason to know that he or she has a disqualifying conflict of interest. Under § 87103, a public official has a financial interest in a decision within the meaning of § 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of his or her immediate family. The Commission has adopted a standard for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Reg. 18700, subdivisions (b) (1)-(8).)

1.  Are you a Public official?
The Act’s conflict-of-interest disqualifying provisions apply only to “public officials.”  (§§ 87100, 87103; reg. 18700, subd. (b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency…” (§ 82048.)   Presupposing you are elected this November, you would qualify as a public official, subject to the conflict-of-interest provisions of the Act.

2. Making, participating in making, or influencing a governmental decision?
The Act’s conflict-of-interest provisions come into play only when a public

official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows—or has reason to know—that he or she has a financial interest. (Section 87100)  

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the 

official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3.)  

3. What are your Economic Interests?


There are six kinds of economic interests under the Act.  The economic interests pertinent to your question are:

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family—this is the “personal financial effects” rule 


(§ 87103; and reg. 18703.5).

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision 

(§ 87103(c); reg. 18703.3).  In regard to income, a public official’s income, for purposes of the Act, includes his or her community property interest in the income of his or her spouse (§ 82030(a).)

Your concerns focus on potential conflicts arising from your wife’s employment with 

the district.  As noted above, a public official has an economic interest in his or her own income, as well as the income of his or her immediate family (Section 87103; regulation 18703.5) and in the source of that income.  (Section 87103(c); regulation 18703.3.)  The Act distinguishes the income from its source, so that a public official has a separate interest in each.


Clearly, an employer is a source of income in the form of salary and benefits.  Your wife is employed by the district, you have a community property interest in any source of her income.  (Section 82030.)  However, where the employer is a local governmental agency, there is generally no economic interest because of the “government salary” exception.  The Act’s definition of income expressly excludes “[s]alary and reimbursement for expenses and per diem received from a…local… government agency….”  (Section 82030(b)(2).)  This exception also covers employment-related benefits, such as pensions.  Thus, unless you or your spouse receives income from the district which is not covered by the “governmental salary” exception, you will not have an economic interest in the district as a source of income.


Notwithstanding the “governmental salary” exception, a conflict of interest may still exist in decisions on the hiring, firing, promotion, demotion or discipline of your spouse, or setting a salary for your spouse which is different from salaries paid to other employees in the same job classification or position.  (Regulation 18705(c)(1).)  This is because these decisions will affect your personal finances. Other decisions that affect all employees in the same job classification in the same manner will not result in disqualification. (Campbell Advice Letter, No. A-94-002.); reg. 18705.5(b).)


We have not gone on to discuss the remaining steps of the analysis because your question is general in nature.  We have enclosed a pamphlet, “Can I Vote” for further guidance.  If you have a specific decision before you in the future that you believe may result in a conflict of interest, please contact us for advice at that time.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely,    







Luisa Menchaca







General Counsel

By:  Marie Fain

        Legal Analyst

        Legal Division

MF:jg

Enclosures

I:\AdviceLtrs\02-279
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3), copy enclosed.)





