November 9, 2015
Gregory J. Oliver, County Counsel

Office of the County Counsel

County of Tuolumne

2 South Green Street

Sonora, CA 95370

Re:
Your Request for Informal Assistance


Our File No.  I-02-284

Dear Mr. Oliver:


This letter is in response to your request for advice on behalf of Tuolumne County Supervisor Mark V. Thornton regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request largely seeks general guidance and does not identify all of the specific parties and decisions involved, we are treating your request as one for informal assistance.
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides assistance; this assistance is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)

QUESTIONS

1.  If Mr. Thornton’s business contracts with governmental agencies within the County of Tuolumne (“County”) to perform cultural resources evaluations, will he have a conflict of interest disqualifying him from subsequent decisions of the Tuolumne County Board of Supervisors (“Board”) concerning such agencies?

2.  If Mr. Thornton’s business is retained as a subcontractor by individuals or business entities to perform cultural resources evaluations for governmental agencies within the County, will he have a conflict of interest disqualifying him from subsequent decisions of the Board concerning such agencies?

3.  If Mr. Thornton’s business is retained by individuals to perform cultural resources evaluations, documentation, and completion of State of California DPR Form 523 in connection with the demolition of historical structures located within the County, will he have a conflict of interest disqualifying him from subsequent decisions of the Board affecting such individuals, including Board decisions on appeals taken from actions of the County’s Historic Preservation Review Commission, concerning applications for a demolition building permit?

4.  If Mr. Thornton’s business contracts with a county service area to provide snow removal service, will he have a conflict of interest disqualifying him from subsequent decisions of the Board concerning the service area, including decisions concerning assessments for roads and streets within that service area?

CONCLUSIONS


1.The payments from these agencies will constitute “income” for purposes of defining sources of income that are among Mr. Thornton’s economic interests.  He may have a disqualifying conflict of interest if a governmental decision of the Board will have a reasonably foreseeable material financial effect on any agency that is a source of income to him, whether directly or indirectly through the business entity by which he provides services to these agencies.


2. If a decision of the Board will have a reasonably foreseeable material financial effect, distinguishable from the effect upon the public generally, on an individual or business entity for which Mr. Thornton acts as a subcontractor, and payments, either received or promised, from that individual or business entity aggregate to $500 or more over the 12 months preceding the decision, he is potentially disqualified from making, participating in making, or influencing that decision.


3.  If a decision of the Board will have a reasonably foreseeable material financial effect, distinguishable from the effect upon the public generally, upon an individual client making payments, whether received or promised, aggregating $500 or more over the 12 months preceding a Board decision, he is potentially disqualified from making, participating in making, or influencing that decision.


4.  Mr. Thornton will have a conflict of interest with respect to the county service area which is a source of income, if the Board will be making, participating in making, or influencing governmental decisions affecting that service area.

FACTS


Federal, state and local agencies located within the County from time-to-time are required to submit cultural resources evaluations in connection with environmental permitting for projects they conduct.
  These agencies outsource preparation of cultural resources evaluations, contracting either directly with the preparer of the evaluation or with another consultant, who then may subcontract to another the responsibility of preparing the cultural resources evaluation.  Mr. Thornton intends to act as a subcontractor and may also contract directly with these agencies, in order to prepare cultural resources evaluations on their behalf.  Mr. Thornton anticipates that his fee will be less than $500 per evaluation.  


When a building located in the County is scheduled to be demolished and is fifty years or older in age, County procedures
 require that a building permit for the demolition be first obtained.  An application for this permit is reviewed by the Historic Preservation Review Commission (“Preservation Commission”), which then makes a decision to approve or disapprove the application.  This decision is reviewable by the Board, if a party seeks review within 10 days of the decision’s issuance.


As part of the application process, the applicant submits to the County a cultural resources evaluation, State of California Form DPR 523, and other documentation prescribed by County ordinance.  In addition, the applicant is required to file copies with the Central California Information Center and the Tuolumne County Community Development Department.  Mr. Thornton intends to contract with individual applicants to prepare the cultural resources evaluation, Form 523, and other documentation required in connection with the permit.  He will not, however, assist clients should they subsequently seek Board review on a decision of the Preservation Commission.  Mr. Thornton anticipates that his fee for these services will not exceed $500 per application. 


In order to maintain its roads and streets, the County has designated special assessment districts within its boundaries, called service areas.  To set the assessment level in a particular Service Area, a hearing is held before the Board and the County’s Department of Public Works conducts a vote of residents in the Service Area.  Residents vote annually on an assessment level for their Service Area.  Mr. Thornton intends to contract with a county service area to provide snow removal services, at a cost exceeding $500.  The fee paid to Mr. Thornton for snow removal would come from the service area’s assessment monies.

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes, participates in making, or influences a governmental decision which may materially affect one or more of his or her economic interests.

1. & 2.   Is Mr. Thornton a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As an elected member of the Tuolumne County Board of Supervisors, Mr. Thornton is a public official. (Section 82048; regulation 18701(a).)  As a Board member, unless disqualified under the conflict-of-interest provisions of the Act, he will make, participate in making, and influence governmental decisions.  (Section 87100; regulations 18702.1 – 18702.3.)

3.     What are Mr. Thornton’s economic interests? 
The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests
 that may apply to Mr. Thornton are described below.

Business Entity -- A public official has an economic interest in a business entity in which he or she has an investment of $2,000 or more (section 87103(a); regulation 18703.1(a)), or in which he or she is a director officer partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b)).  Section 82005 defines “business entity” as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation, or association.  Therefore, Mr. Thornton has an economic interest in the enterprise or enterprises by which he provides environmental consulting services, and snow removal services in the county service area.  In each instance, Mr. Thornton is the sole individual operating the enterprise and as such, he occupies a position of management in the enterprise.   

Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3).  The income of a public official also includes a pro rata share of any income of any business entity or trust in which the official owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030(a).)  Thus, sources of income to the business entity by which Mr. Thornton provides environmental consulting and snow removal services are considered to be sources of income to him, and will be referred to as such below. 

Cultural Resource Evaluations for Federal, State and Local Agencies  

Mr. Thornton anticipates that his fee
 for performing a cultural resources evaluation will be less than $500.  However, the fees received from a particular source for multiple projects over a 12-month period must be aggregated.  If Mr. Thornton were to perform more than one cultural resources evaluation over a 12-month period for the same individual, business entity, or agency, the $500 threshold would be met. 

Source of Income: Subcontractor

Generally, we advise that a contractor is the sole source of income to subcontractors, even though subcontractors are normally paid from funds collected from the contractor’s client.  (Brown Advice Letter, No. A-01-286; Sauer Advice Letter, No. A-95-373.)  However, in some cases we have treated both the contractor and its client as a source of income to a subcontractor.  The outcome in these circumstances turns on the relationship prevailing among the parties.  The source of income is identified as the person selecting the public official to perform paid services, and/or the person directing and controlling performance.  (Dorsey Advice Letter, No. I-00-176.)

Thus, should Mr. Thornton be retained as a subcontractor by an individual or business entity to provide a cultural resources evaluation to an agency on that individual’s or business entity’s behalf, the contractor, not the agency, will be a source of income to him (assuming all payments to him from the contractor, when aggregated over the 12-month period immediately proceeding a particular Board decision equal or exceed $500).  

Building Permits for Demolition

 Individuals who retain Mr. Thornton to prepare material submitted in connection with a permit to demolish a historical structure are sources of income to him, provided that the amount they pay him over the relevant 12-month period is $500 or more.  Although you indicated in your telephone conversation with the Commission’s staff that Mr. Thornton anticipates his fee for this service will be less than $500, again it is possible that an individual may own more than one historical structure to be demolished and may retain Mr. Thornton’s services for more than one permit application.  In that case, the fees paid to Mr. Thornton over the 12-month period by the same source are aggregated and the $500 threshold might be exceeded.  Individuals who pay Mr. Thornton $500 or more in connection with his services over the relevant 12-month period are sources of income that will be an economic interest to him.

Snow Removal Services

You indicate that Mr. Thorton would contract with a county service area to provide snow removal service within that Service Area.  He would be paid from fees assessed by voters within that county service area and collected under authorization granted by the Board, after voter approval.  Once Mr. Thornton has received or has been promised $500 or more for his snow removal services, the contracting Service Area will be a source of income to him. 
4.   Will Mr. Thornton’s economic interests be directly or indirectly involved in the decision?

A person, including a business entity, non-profit entity, or an individual, that is a source of income to a public official, is directly involved in a governmental decision if that person, either directly or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A person that is a source of income is the subject of a proceeding concerning the decision before the agency if the “decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with,” the business entity or source of income.  (Subdivision 18704.1(a)(2).)  If a person who is an economic interest to a public official is not directly involved in a governmental decision, the person is deemed to be indirectly involved.  (Regulation 18704.1(b).)

Whether the business entity by which Mr. Thornton provides his consulting or snow removal services, or whether sources of income to that entity, is directly or indirectly involved in a Board decision depends on the specific facts attending that decision.  Utilizing the principles discussed above, Mr. Thornton will have to make an evaluation on a decision-by-decision basis whether his economic interests are directly or indirectly involved in a particular decision.   
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 


�  This letter is limited solely to the provisions of the Act and should not be taken as advice or an opinion regarding any other area of the law potentially raised by your letter.  For instance, Government Code section 1090, which bars public officials from entering into certain contractual relationships with governmental entities, and the law of “incompatible offices or activities” may apply.  You may wish to contact your county counsel or the Attorney General’s office for advice on your obligations in these areas. 


� These agencies include, but are not limited to, the United States Forest Service, the State of California, Tuolumne Utilities District, and the Groveland Community Services District.  The majority of these agencies are neither subject to the Board’s supervision nor fall under the Board’s budgetary authority.  


� Those procedures are codified in Tuolumne County Ordinance Code Chapter 14.08 entitled, “Demolition of Buildings and Structures.”  


�   In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulations 18703.5 and 18705.5.) 


�  Payments to a consultant for services rendered under contract to a government agency are not “income” for, among other purposes, determining sources of income to a public official.  (Section 82030(b)(2); regulation 18232(a); McCain Advice Letter, No. I-00-257.)   A “consultant” is defined with great specificity under regulation 18701(a)(2).  None of the facts you supply indicate that Mr. Thornton will meet one or more of these definitional criteria.  





