This Letter is SUPERSEDED by Coler Advice Letter No. I-07-089
November 1, 2002

Thomas V. Speer

887 Ridgeview Drive

Woodland, CA 95695

Re:
Your Request for Informal Assistance


Our File No. I-02-285

Dear Mr. Speer:


This letter is in response to your request for advice regarding the post-employment provisions of the Political Reform Act (the “Act”).
 Since your request asks for general guidance and does not identify your future employer or a specific proceeding or contract involving that employer, we are treating your request as one for informal assistance.
  This letter should not be construed as assistance on any conduct that may have already taken place.  Our assistance is based on the facts presented; the Commission does not act as a finder of fact when it provides informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  For purposes of the one-year ban under the Act’s post-employment provisions, what is the earliest date you may accept an assignment by your future employer to provide consulting and other services to your former state administrative agency employer?  

2. Do the post-employment provisions of the Act restrict the nature of the work you may perform for your future employer, should you be assigned to provide services to your former state administrative agency employer?


3.  In what manner, if any, do the Act’s post-employment provisions prohibit you from accepting assignments by your future employer to provide consulting and other services to other state administrative agencies?

CONCLUSIONS

1.  The one-year ban dates from the time that your employment relationship, as opposed to your job duties, ceases with your state administrative agency employer.  Thus, if you leave your job posting, but continue to receive compensation for accrued, but unused vacation, or for similar reasons, the one-year period under the ban begins when you no longer are being compensated by the agency and not the date you physically depart from the agency.


2.  The permanent ban prohibits you from accepting an assignment from your future employer to provide services to your former state administrative agency employer in connection with any proceeding or contract in which you participated, or that were under your supervisory authority, while you were employed with your agency.  Subject to this restriction, the one-year ban does not prohibit you from accepting an assignment to provide services to your agency during this one-year period, in order to administer or fulfill the terms of an existing contract.


3.  The one-year ban applies only to your appearances and communications, for compensation, before your former state administrative agency employer and any officer or employee thereof.  Thus, the one-year ban does not restrict your ability to provide consulting and other services to other state agencies.  However, the permanent ban prohibits your appearance to represent any person (other than the State of California) before any court or state administrative agency if the proceeding is one in which you participated, or that was under your supervisory authority, while you were in state service.
FACTS


You are currently employed by the California Department of Water Resources (“DWR”) as chief of its Departmental Services Office.  You supervise a staff of approximately 150 employees.  Your department performs a number of administrative functions for the DWR involving contracts, purchasing, mobile equipment, central records, printing production, and facilities management.  Your job responsibilities include managing the supervisors of the offices to assure that the DWR complies with state rules and regulations.  Prior to your current position, you were the chief information officer for the DWR for 13 years.  You oversaw the day-to-day operation, made recommendations and approvals for IT contracts and purchases, and advised the DWR management staff.   

You are planning to retire from state service at the end of November 2002.  You plan to begin working for a consulting company in January 2003.  Your work with the consulting company will include providing information technology (“IT”) consulting services, management advice, and staffing for various IT projects of state and local governmental customers including, potentially, the DWR.

ANALYSIS

Public officials who leave state service are subject to two types of post-governmental employment restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding (including contracts) in which the official participated while in state service.  (Section 87401 and section 87402.)  The second is a one-year ban on making any appearance for compensation before your former agency, or officer or employee thereof, for the purpose of influencing any administrative, legislative or other specified action (including contracts).  (Section 87406.)  Although you do not explicitly raise this issue, you should be aware that the Act’s post-employment provisions also restrict your on-the-job conduct while you are negotiating the terms of prospective employment.  (Section 87407.)
  

One Year Ban


The Act prohibits a designated employee, for a period of one year after leaving state service, from being paid to communicate with or appear before their former agency “for the purpose of influencing administrative or legislative action,” or “any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406(d)(1).) 

You do not indicate whether your last day “on the jobsite” also marks the formal end of your employment by the DWR.  For instance, you may have accumulated vacation time and will not have your employment formally end until after the accumulated vacation time has been exhausted.  In such case, the one-year period of the ban does not commence after the last day you perform job duties or were physically present at your agency, if you are still receiving compensation because you are taking vacation time.  Rather, the one-year period commences when you are no longer being compensated and are no longer under an employment agreement.  (Weil Advice Letter, No. A-97-247.)  Therefore, the earliest date you may accept an assignment by your future employer that involves your in appearance before or communication with the DWR in connection with providing consulting or other services, other than services to administer, implement or fulfil the terms of an existing contract (see below), would be the one year anniversary from the date your employment with the DWR formally ends, as described above.

Nature of Consulting Services for the DWR

Not all communications to a former state administrative agency employer are prohibited by the one-year ban; it is only when the communication is for the purpose of influencing any legislative or administrative action, or influencing any discretionary act “involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property,” that the communication is prohibited by the one-year ban.  (Section 87406(d)(1); regulation 18746.1(b)(5).)  An appearance or communication “is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.”  (Regulation 18746.2(a).)  In contrast, an appearance or communication made as part of “[s]ervices performed to administer, implement, or fulfill the requirements of an existing permit, license, grant, contract, or sale agreement may be excluded from the [one-year] prohibitions… provided the services do not involve the issuance, amendment, awarding, or revocation of any of these actions or proceedings.”  (Regulation 18746.1(b)(5)(A); Hanan Advice Letter, No. I-00-209; Billeci Advice Letter, No. I-00-234; Hamilton Advice Letter, No. I-99-159.)  

If your future employer has an existing contract with the DWR to provide IT-related  consulting services or, without your participation, negotiates a contract with the DWR to provide IT-related consulting services,
 regulation 18746.1(b)(5)(A) would permit you to be assigned to the DWR to administer, implement, or fulfill the requirements of such a  contract during the period of the one-year ban.   However, communications between you and the DWR that would not be made to administer, implement, or fulfill an existing contract between the DWR and your future employer, but are made for the purpose of influencing the legislative or administrative actions of the DWR would be prohibited under the one-year ban. 


Application to Other State Administrative Agencies

The Act prohibits a designated employee, for a period of one year after leaving state service, from being paid to communicate with or appear before their former state administrative agency employer for certain defined purposes (see above).  A “former agency” includes any state administrative agency the designated employee formerly worked for or represented during the 12-month period before he or she left state service, and also includes any agency, commission, department or division whose budget, personnel and other operations are controlled by the former agency.  (Regulation 18746.1(b)(6).)  

The one-year ban would not prohibit you, therefore, from providing consulting services that involve you in appearing before or communicating with other state administrative agencies, unless the agency is subject to the budgetary authority of the DWR.  This is a factual question for you to resolve should you be tasked by your new employer to consult with a state administrative agency during the period of the one-year ban.   

Permanent Ban

Sections 87401 and 87402 (collectively, the “permanent ban”) prohibit a former state administrative official from advising or representing any person, other than the State of California, for compensation in any judicial, quasi-judicial or other proceeding in which the official participated while in state service.  Specifically, section 87401 provides:

   “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply: 

   (a) The State of California is a party or has a direct and substantial interest. 

   (b) The proceeding is one in which the former state administrative official participated.”

In addition, under section 87402 a former state administrative official shall not, for compensation, “aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under section 87401.”  Significantly, unlike the one-year ban, the permanent ban is not restricted to proceedings before a former official’s prior state administrative agency employer.  For example, you could not accept an assignment by your future employer to aid, advise, counsel, consult or assist in representing a client (other than the State of California) in a proceeding before a court or state administrative agency when it is the same proceeding in which you participated, either directly or because the proceeding was under your supervisory authority, while employed by the DWR.  

Judicial, Quasi-Judicial or Other Proceeding

A “judicial, quasi-judicial or other proceeding” includes a contract or other particular matter involving a specific party or parties in any court or state administrative agency.  (Section 87400(c).)  The permanent ban applies if you participated at any stage throughout the duration of the proceeding.


Participation

The permanent ban is a lifetime ban and applies to any judicial, quasi-judicial or other proceeding in which you participated while a state administrative official at the DWR.  It includes a proceeding in which you participate, but leave state employ before the proceeding concludes.  (Costa Advice Letter, No. A-98-003.) 

An official is considered to have “participated” in a proceeding if the official was personally and substantially involved in the proceeding.  (Section 87400(d).)  A former state official who held a management position in a state administrative agency is deemed to have participated in a proceeding if: (1) the proceeding was pending before the agency during his or her tenure, and (2) the proceeding was under his or her supervisory authority.  (Section 87400(d); regulation 18741.1(a)(4).)  Your letter indicates that you actively manage the supervisors in your office to assure that contracting and purchasing matters comply with state rules and regulations.  In this regard, they are considered to be under your supervisorial authority
 and you are deemed to be participating personally and substantially in the contracting and purchasing matters in which they are involved.  Thus, these also would be “proceedings” subject to the permanent ban. 

New Proceeding

The permanent ban does not, however, apply to “new” proceedings, including new contracts in which the former employee did not participate.  (Section 87401; Grady Advice Letter, No. I-99-034.)  A new contract is one that is based on new consideration and new terms, even if involving the same parties. (Ferber Advice Letter, No. I-99-104; Anderson Advice Letter, No. A-98-159.)  In addition, the Commission considers the application, drafting and awarding of a contract, license or approval to be a proceeding separate from the monitoring and performance of the contract, license or approval.  (Blonien Advice Letter, No. A-89-463.)


You should consider the above discussion in order to identify the DWR proceedings that are subject to the permanent ban.  Since this is a factual determination, we are unable to advise you, other than in the general terms above, as to the nature of the assignments you may accept from your future employer, both assignments before the DWR and assignments that would involve you in appearing before and communicating with courts and state administrative agencies other than the DWR.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 


� Prior to separation from state service, a state administrative official is prohibited under section 87407 from making, participating in making, or influencing “any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”  


� Once a new contract has already been brought into existence, it becomes an “existing contract” for purposes of regulation 18746.1(b)(5)(A).  (Hamilton Advice Letter, No. I-99-159.) 


� Thus, you would not be permitted to communicate with the DWR with regard to your future employer’s bid for a new contract.  You would be permitted, however, to assist your future employer in preparing its bid for a future contract, but you may not be identified to the DWR in any of the bid documents.  (Baker Advice Letter, No. A-02-151.)  


 


� Since 1985, the Commission’s staff had consistently advised that a former state administrative agency official is deemed to have personally and substantially participated in all proceedings of his former agency, if those proceedings were in his or her chain of command during the official’s tenure at the agency.  (Sanford Advice Letter, No. A-85-182; Brown Advice Letter, No. A-91-033.)  The phrase “supervisory authority” was subsequently codified in regulation 18741.1, with  clarification that the regulation was not meant to address situations where an official’s acts are merely ministerial. In In re Lucas (2000) 14 FPPC Ops. 15, the Commission concluded that an official’s general administrative oversight of a program carried out by those subordinate to the official on an agency’s organizational chart, was insufficient to rise to the level of “personal and substantial” involvement required by the Act.  (Also see Ericson Advice Letter, No. I-02-198.)  The Lucas Opinion is not applicable to your facts.





