




 
January 7, 2003

Susan Schectman, General Counsel

Regional Open Space

330  Distel Circle

Los Altos, CA 94022-1404

Re:
Your Request for Advice


Our File No.   A-02-287

Dear Ms. Schectman:


This letter is in response to your request for advice on behalf of ​Larry Hassett regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May Director Hassett participate in decisions to file an annexation application and approve an environmental impact report for the Coastal Annexation Project?

CONCLUSION


Yes.  Because Director Hassett’s property is located beyond 500 feet from the project site, it is presumed that he does not have a conflict of interest in these decisions.  Absent evidence of specific circumstances that it is reasonably foreseeable the decision will materially affect his property (see Discussion), he may participate in these decisions.

FACTS


Director Larry Hassett is one of seven members of the elected Board of Directors of the Midpeninsula Regional Open Space District (“the District”), which is a special district formed under the provisions of Public Resources Code Section 5500 et seq. and headquartered in Los Altos.  The District’s purpose is to acquire and preserve open space lands for the public to use and enjoy in San Mateo and Santa Clara Counties.  The District’s current jurisdictional boundaries encompass about 330 square miles. The District operates 28 open space preserves and owns or manages approximately 50,000 acres of open space lands.  Lands are typically large, undeveloped parcels, and are maintained in their natural condition for public recreation and enjoyment.


The District is undertaking a project to expand its existing boundaries westward to include the coastline of San Mateo County in order to help preserve open space and agricultural resources on the coast.  The proposed Coastal Annexation Project (“the project”) will consist of an application to the San Mateo County Local Agency Formation Commission (“LAFCO”) to annex approximately 144,000 acres to the District.  An 

environmental impact report (“EIR”) must also be approved for the project.


The project can be expected to result in the District acquiring lands for open space purposes.  Acquisition decisions will be made on a case-by-case basis.  The project will not result in the change of any permitted uses.


Director Hassett owns two parcels of real property in San Mateo County.  One parcel consists of approximately 5 acres developed with a single family home, his residence.  The other parcel is a very small well site of approximately 392 square feet developed with a well to provide water to Hassett’s residence.  


Hassett’s property is approximately 2,000 feet from the boundary of the main Coastal Annexation Area (“Area A”), and 700 feet from a small “island” or “hole” (“Area B”) within the current area of the District.  The District is also proposing to annex Area B so that the District’s territory will be continuous and will not contain such “islands.”


Area A is not anticipated to be the site of any future District action or acquisition, as it is now fully developed.  Most properties in Area B are already developed; however, some are vacant and theoretically could be potential open space acquisitions if the annexation is approved by LAFCO.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Step One:  Is Larry Hassett considered a “public official”?
As a member of the Midpeninsula Regional Open Space District, Director Hassett is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

Step Two:  Is Director Hassett making, participating in making, or influencing a governmental decision?
As a member of the board of directors for the District, Director Hassett will “make a governmental decision” if he votes on the decision to file an annexation application or approve an EIR for the project.  (Section 87100; regulations 18702 and 18702.1.)

Step Three:  What are Director Hassett’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (Section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (Section 87103; regulation 18703.5).

Director Hassett has economic interests in his two parcels of property assuming he has a direct or indirect investment of $2,000 or more in each parcel.  Since you have not provided information regarding any other economic interests of Director Hassett, we assume that he has no other economic interests relevant to the decisions you have identified for purposes of this letter.

Step Four:  Are the economic interests of Director Hassett directly or indirectly involved in the governmental decisions?

Real property is directly involved in a governmental decision if that real property is the subject of the governmental decision, or if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the “subject of the governmental decision.”


Director Hassett’s property is located beyond 500 feet of the property that is the subject of the decision, and your facts do not indicate that his property is the subject of either of the decisions about which you have inquired.
  Therefore, his property is not directly involved in either decision.


If the real property in which an official has an economic interest is not directly involved in a governmental decision, the materiality standards of regulation 18705.2(b) apply.  (Regulation 18704.2(b)(2).)

Steps Five and Six:  Will the financial effect of the decision on Director Hassett’s economic interest be material and reasonably foreseeable?


The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material.  (Regulation 18705.2(b)(1).)  Regulation 18705.2(b)(1) also provides:

  “This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

  (A) The development potential or income producing potential of the real property in which the official has an economic interest;

  (B) The use of the real property in which the official has an economic interest;

  (C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.” 


Absent such specific circumstances, it is presumed that the decision to file an annexation application or to approve an EIR for the project will not have a material financial effect on Director Hassett’s property.  As a result, it is presumed that the director does not have a conflict of interest in this decision.

Steps Seven and Eight:  “Public Generally” and “Legally Required Participation” Exceptions

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�  Regulation 18704.2(a)(1) – (6) specifies when real property is the “subject of the decision.”  This regulation is enclosed for your reference.





