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December 2, 2002

Barry A. Rosenbaum

Office of the City Attorney

Post Office Box 2200

Santa Monica, CA 90407-2200

Re:
Your Request for Informal Assistance


Our File No.  I-02-296

Dear Mr. Rosenbaum:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  In a telephone message you left me on November 7, 2002, you clarified that you do not have a specific landmark commission member involved in the situation that you described in your letter, nor do you have a specific pending decision before the commission similar to this fact-pattern.  

However, the Fair Political Practices Commission may provide general guidance to persons who have a duty to advise other persons relating to their duties under the Act. (Regulation 18329(c)(1).)  Thus, we are treating your request as one for informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice (Section 83114; regulation 18329(c)(3), copy enclosed.)

QUESTION

If a landmark commissioner owns property within 500 feet of the boundaries of the property subject to the landmark or demolition application that the landmark commission is reviewing, does the commissioner have a conflict of interest?

CONCLUSION

Where a commissioner’s real property is within 500 feet of real property that is the subject of a governmental decision, the official’s real property is “directly involved” and materiality is presumed.  Thus, the official may not participate in the decision, absent a showing that there will be no financial effect on the official’s real property, or unless an exception applies.

FACTS


The City of Santa Monica has an adopted landmark ordinance.  This ordinance establishes a landmark commission which is charged, in part, with reviewing applications for the landmark designation of a structure or improvement.  If a property is designated as a landmark based on the criteria established in the ordinance, any subsequent alteration, restoration, construction, removal, relocation, or demolition, in whole or in part, of the landmark is subject to prior review by the landmark commission unless the proposed work only pertains to the interior of the property. The landmark commission also reviews demolition applications for all structures that exceed forty years or more in age to determine if a landmark application should be filed.  If the landmark commission determines that an application should be filed, the demolition of the structure is stayed pending resolution of the landmark application.  If the structure is ultimately determined to be a landmark, the demolition cannot go forward without the necessary approvals by the landmark commission.  The landmark commission is authorized to file a landmark application on its own motion either in the context of the review of a demolition application or independently.  

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.

(1) and (2).  Is the individual a public official and if so, will the official be making, participating in making, using or attempting to use his/her official position to influence a government decision?

Members of the landmark commission make and participate in decisions regarding the issuance, denial, suspension, or revocation of applications for landmark decisions.  Thus, the members are public officials making and participating in governmental decisions.  

(3) Identify the official's economic interests.

Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official. You have asked specifically about real property.  A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value. (Section 87103(b); reg. 18703.2.)  For purposes of section 87103, “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”
(4) For each of the public official's economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, using or attempting to use his/her official position to influence.

Real property is directly involved in a decision if it is the subject of a governmental decision or if any part of the public official's real property is located within 500 feet of the real property which is the subject of the governmental decision. (Reg. 18704.2(a).) 

Steps (5) and (6): Will the financial effect of the decision on the official's economic interest be material and reasonably foreseeable?

After determining a public official's economic interest, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. First, the applicable standard of materiality must be found. Then it must be determined if it is reasonably foreseeable that the effect of the decision will reach the materiality threshold. Regulation 18706 states: “[a] material financial effect on an economic interest is reasonably foreseeable... if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision.”

The materiality standard for real property directly involved in a governmental decision is in regulation 18705.2(a)(1): 

“Real property, other than leaseholds. The financial effect of a governmental decision on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”

Because there is a presumption that financial effects on real property 

directly involved in a governmental decision are material, a material financial effect is reasonably foreseeable in such decisions.  In order to rebut the presumption of materiality, an official must demonstrate that there will be no financial effect on his real property interest, not even one penny, resulting from the decision. 

Steps (7) and (8): The “Public Generally” and “Legally Required Participation”  

Exceptions. 

An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  For this exception to apply, the decision must affect each of the official's economic interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18707.)  With respect to real property, regulation 18707.1 identifies a significant segment as:

“(B) Real Property. For decisions that affect a public official's real property interest, the decision also affects:

“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official's agency or the district the official represents; or

“(ii) 5,000 property owners or homeowners in the jurisdiction of the official's agency.”

Step eight is an exception that applies when the official is legally required to participate in the decision. Generally, this exception has been applied to multi-member boards and commissions where a quorum cannot be achieved by virtue of conflicts of interest. (Section 87101; reg. 18708.)

You have not asked about either of these exceptions.  Implementing regulations are available on our web site (www.fppc.ca.gov).


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Assistant General Counsel

Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





