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December 17, 2002

Brien J. Farrell, City Attorney

City of Santa Rosa

Post Office Box 1678

Santa Rosa, CA 95402-1678

Re:
Your Request for Advice


Our File No. A-02-302

Dear Mr. Farrell:


This letter is in response to your request for advice on behalf of ​Council Member
 Mike Martini regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; our advice is based on the facts presented.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)

QUESTION


Does Mr. Martini have a conflict of interest disqualifying him from being involved in decisions of the Santa Rosa City Council (“City Council”) concerning the construction and operation of the Sonoma County Food & Wine Marketplace (“Wine Marketplace”)?

CONCLUSION


Based on the facts you supply, Mr. Martini’s economic interest in Taft Street Inc. does not create a conflict of interest disqualifying him from being involved in City Council decisions concerning the construction and operation of the Wine Marketplace.

FACTS


The City of Santa Rosa is contemplating the creation of the Wine Marketplace, to be established in the historic Railroad Square area of Santa Rosa.  A major purpose of the Wine Marketplace is to promote the sale and consumption of foods and wines produced in Sonoma County.  As contemplated, the Wine Marketplace would contain two retail stores in its Market Hall section and may also include provisions for retail wine sales in the Wine Pavilion, an educational and promotional area intended to stimulate demand for the foods and wines of Sonoma County.  Creation of the Wine Marketplace is supported by the Sonoma County Wineries Association, an association whose membership includes 148 of the county’s 191 wineries.  The Sonoma County wineries collectively sell between 11 and 16 million cases of wine each year.

Mr. Martini is currently employed by Taft Street Inc., a closely held corporation doing business as the Taft Street Winery in the City of Sebastopol, in Sonoma County.  He is employed as its chief financial officer, receiving in excess of $500 per year in salary.  In addition, he has a less-than-10-percent ownership interest in Taft Street Inc., an interest worth in excess of $2,000.  Taft Street Inc. is a business entity that does not meet the financial criteria for listing on the New York Stock Exchange (“NYSE”),
  American Stock  Exchange (“AMEX”) or NASDAQ.  Taft Street Inc. produces approximately 50,000 retail cases of its brand each vintage, which is marketed nationally through an agreement with Wm. Grant & Sons Inc. of Edison, New Jersey.  In addition, it sells approximately 2,000 cases each year through its tasting room, located in Sebastopol.  It sells another approximate 5,000 cases each year in areas of northern California, outside of Sonoma County.

The City of Santa Rosa, through its redevelopment agency and in concert with the Food & Wine Working Group of CityVision (a non-profit corporation), retained Market Ventures, Inc. (“MVI”) of Portland, Maine, to analyze the economic feasibility of the Wine Marketplace.  As part of MVI’s feasibility study and a follow-up analysis, MVI concluded that the two stores proposed for location in the Market Hall portion of the Wine Marketplace would generate wine sales of $882,000 per year.  In addition, MVI also projected annual wine sales of up to $1,000,000 in connection with the proposed Wine Pavilion.  MVI’s research also estimated the annual growth in wine sales by Sonoma County wineries generally, due to increased demand stimulated by the Wine Marketplace.  

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes, participates in making, or influences a governmental decision which may materially affect one or more of his or her economic interests.

1. & 2.   Is Mr. Martini a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibitions apply only to public officials.  As an elected member of Santa Rosa’s City Council, Mr. Martini is a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, he will make, participate in making, and influence governmental decisions, including decisions concerning creation of the Wine Marketplace.  (Section 87100; regulations 18702.1 – 18702.3.)

3.     What are Mr. Martini’s economic interests? 
The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The particular economic interest identified in your request for advice is Taft Street Inc.  

A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3.)  The salary paid to Mr. Martini for his duties as the chief financial officer of Taft Street Inc. exceeds the $500 threshold under our regulations.  Thus, Taft Street Inc., as a source of income to Mr. Martini, is an economic interest to him.  

Moreover, he has an investment interest in this company that is valued in excess of  $2,000
 and he occupies a management position within the company.  Under regulations 18703.1(a) and (b), respectively, a business entity is an economic interest to a public official if the official has a direct or indirect investment worth $2,000 or more in the business entity, or if he/she is a director, officer, partner, trustee, employee, or holds any position of management in the business entity.  Since both of these criteria are met, Taft Street Inc. is a business entity that is an economic interest to Mr. Martini.

4.  Will this economic interest be directly or indirectly involved in the decision?

A person, including a source of income in which a public official has an economic interest, is directly involved in a governmental decision if that person, either directly or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1) - (a)(2).)  A person is the subject of a proceeding if the decision before the agency “involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with,” that person.  (Regulation 18704.1(a)(2).)  If a person who is an economic interest to a public official is not directly involved in a governmental decision, the person is deemed to be indirectly involved.  (Regulation 18704.1(b).)  

The Wine Marketplace is a potential development to be initiated by the City of Santa Rosa.  Taft Street Inc. will not be the applicant for nor otherwise the subject of decisions regarding the creation of the Wine Marketplace.  Therefore, Taft Street Inc. will be indirectly involved in City Council decisions concerning the creation of the Wine Marketplace.

5. & 6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon Mr. Martini’s economic interest will meet this materiality standard?  

Materiality:  Taft Street Inc. is an economic interest to Mr. Martini due to his employment by that business and the fact that it is a source of income to him.  For this reason, and because it is a small business entity that is not listed among the Fortune 500, and not listed, or meeting the financial criteria to be listed, on the NYSE, AMEX or NASDAQ, pursuant to regulations 18705.3(b)(1) and 18705.1 the materiality standard applicable to the governmental decisions which Mr. Martini may make, participate in making, or influence, when Taft Street Inc. is indirectly involved in those decisions is: 

“(A)  The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

(B)  The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

(C)  The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”

(Regulation 18705.1(c)(4)(A)-(C).)


Foreseeability: An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

You have provided results from the economic feasibility study conducted by MVI which estimates the potential maximum increase in Taft Street Inc.’s gross annual sales attributable to the construction and operation of the Wine Marketplace to be approximately $256.00.  Assuming the study is accurate, and based on the other facts you provide regarding the size of Taft Street Inc. relative to the wine-related commercial activity that is planned to occur at the Wine Marketplace, it appears that the potential impact on Taft Street Inc.’s expenses or the value of its assets or liabilities will be similarly negligible.  If this is the case, Mr. Martini will not have a disqualifying conflict of interest.  

We note that the study makes a number of predictions about what future wine sales will be at the Wine Marketplace and by Sonoma County wineries, once the project is built.  MVI’s estimate of the financial effect on Taft Street Inc. is based to a great extent on these predictions, which may or may not occur as described.  Nevertheless, the question of foreseeability is a factual one for Mr. Martini, and not the Commission, to decide.  The Commission is not a finder of fact when it offers its advice.  (In re Oglesby, supra.)  The immunity provided by section 83114(b) is limited to the specific facts contained in your request for advice.  (Regulation 18329(b)(7).  Should these facts change, you should write to us for further advice.        

In light of our discussion above, it is unnecessary for us to consider the remaining two steps
 of the Commission’s standard eight-step conflict-of-interest analysis.  Based on the facts you supply, it appears that Mr. Martini’s economic interest in Taft Street Inc. will not create a conflict of interest disqualifying him from making, participating in making, or influencing City Council decisions concerning creation of the Wine Marketplace.

We note that you have only inquired whether Mr. Martini’s economic interest in Taft Street Inc. will disqualify him from being involved in decisions regarding creation of the Wine Marketplace.  However, in our September 30, 2002, advice letter to you (Farrell Advice Letter, No. A-02-227), we pointed out in response to your previous inquiry that since Mr. Martini occupied a paid position as executive director of the Sonoma County Alliance (“SCA”), under our “nexus test” (regulation 18705.3(c)) he would have a conflict of interest prohibiting him from making, participating in making, or influencing any decision of the City Council that might have any reasonably foreseeable financial effect at all upon SCA.  In light of this prior advice, Mr. Martini should also make a factual determination of whether any governmental decision he will be involved in regarding the Wine Marketplace will also have a reasonably foreseeable material financial effect on SCA, as we discussed in our prior advice to you. 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick



Counsel, Legal Division
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�   At the time you filed your request, Mr. Martini was serving as Santa Rosa’s Mayor.  By telephone call to our staff on December 12, 2002, you conveyed that Mr. Martini’s term as Mayor expired and he is now serving as a Santa Rosa city council member.    


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   In a telephone conversation with our staff on December 5, 2002, you indicated that Taft Street Inc. is not listed on the NYSE and does not meet the financial criteria for listing on the NYSE.	 


�  You provided this information to us in a telephone conversation held on December 13, 2002. 


�  These are: 7) Is the reasonably foreseeable financial effect distinguishable from the effect on the public generally? and 8) Is the public official’s participation legally required, despite the conflict of interest? 





