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December 12, 2002

Liane M. Randolph

Meyers, Nave, Riback, Silver & Wilson

777 Davis Street, Suite 300

San Leandro, CA 94577

Re:
Your Request for Informal Assistance


Our File No. I-02-304

Dear Ms. Randolph:


This letter is in response to your request for advice on behalf of ​Councilmember Bryant Moynihan regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Since your request does not identify a specific decision or proceeding and seeks our general guidance, we are treating your request as one for informal assistance.
 This letter should not be construed as assistance on any conduct that may have already taken place.  Our assistance is based on the facts presented; the Commission does not act as a finder of fact when it provides informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION

Does Mr. Moynihan have a conflict of interest disqualifying him from making, participating in making, or influencing decisions on the Petaluma City Council (“City Council”) concerning the Magnolia Parcel?

CONCLUSION


Under the facts you supply, Mr. Moynihan’s economic interests in his real estate brokerage firm, Nexus Realty, and in the Lucretia P. McNear Thomas Trust, as seller of the Magnolia Parcel and a source of income to him, do not create a conflict of interest disqualifying him from making, participating in making, or influencing City Council decisions concerning the Magnolia Parcel. 

FACTS


Bryant Moynihan is a council member on the Petaluma City Council.  Mr. Moynihan is also real estate broker who owns Nexus Realty Group, Inc. (“Nexus Realty”) which conducts business in Petaluma.  Nexus Realty represents the Lucretia P. McNear Thomas Trust (“Trust”) in the sale of a 17-acre parcel of real estate, called the Magnolia Parcel, to Mission Valley Properties (“MVP”).  MVP is planning to develop the Magnolia Parcel, together with an adjacent parcel,
 as a planned unit development.  A 6.55-acre portion of the Magnolia Parcel would be developed with 30 homes, while 2.21 acres would be retained as private open space and 8.28 acres would be dedicated to the city for a neighborhood park.  The adjacent parcel would be developed with an additional 17 homes, plus private open space.  The development of both properties would occur under a single subdivision map.  Neither the Nexus Realty nor Mr. Moynihan have received, or have been promised, any income from MVP.


Both the Magnolia Parcel and its adjacent parcel are in escrow for completion of the sale to MVP.  You state that at the time the City Council will make decisions concerning development of these parcels, escrow will have been concluded and the Trust will no longer have an interest in the Magnolia Parcel. 

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.   

1. & 2.   Is Mr. Moynihan a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As an elected member of the City Council, Mr. Moynihan is a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, Mr. Moynihan will make, participate in making, and influence governmental decisions, including the votes regarding the development of the Magnolia Parcel.  (Section 87100; regulations 18702.1 – 18702.3.)

3.     What are Mr. Moynihan’s economic interests?

The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests
 that may apply to Mr. Moynihan are:  


Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or of which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b)). As the owner of Nexus Realty and the broker under whose license the business affairs of Nexus Realty are conducted, Mr. Moynihan has an economic interest in Nexus Realty.


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3).  Income, for this purpose, includes a pro rata share of the income of any business entity or trust in which the individual (or his or her spouse) owns directly, indirectly, or beneficially, a 10 percent or greater interest.  (Section 82030(a).)  


Specific regulations apply when income is derived from commissions paid to brokers, agents, or salespersons dealing in insurance, real estate, travel, stocks, or to a retail or wholesale salesperson.  (Regulations 18703.3(c)(1) - (c)(3).)  The sources of commission income in a particular sale or similar transaction include the following for real estate brokers:


“(i)  The person the broker represents in the transaction;


 (ii)  If the broker receives a commission from a transaction conducted by an 
 
 agent working under the broker’s auspices, the person represented by the agent;


 (iii)Any brokerage business entity through which the broker conducts business; 
 
 and


 (iv)Any person who receives a finder’s or other referral fee for referring a party 
    
 to the transaction to the broker, or who makes a referral pursuant to a contract 
  
 with the broker.”  (Regulation 18703.3(c)(3)(B).)


Thus, with respect to the sale by the Trust of the Magnolia Parcel
 to MVP, both the Trust and Nexus Realty will be considered to be sources of commission income to Mr. Moynihan from that sale.  In this regard, we have consistently advised that merely having a listing on a property does not constitute promised income.  However, once a sale is pending on the listed property, the client is deemed to be a source of promised income. Once escrow is opened, there is a buyer and a seller, and the element of speculation has diminished.  (Hahn Advice Letter, No. A-99-239).  Therefore, those who have entered into an escrow agreement or actually paid commission income during the past twelve months are considered to be sources of income.  (Whittier Advice Letter, No. A-00-164.) 
 

4.   Will these economic interests be directly or indirectly involved in the decision?  

A business entity or source of income in which a public official has an economic interest is directly involved in a governmental decision if it initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A business entity or source of income is the subject of a proceeding concerning the decision before the agency if the “decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with,” the business entity or source of income.  (Subdivision 18704.1(a)(2).)  If the business entity or source of income is not directly involved, then it is deemed to be indirectly involved in the governmental decision.  (Regulation 18704.1(b).)  


In this instance, proceedings regarding development of the Magnolia Parcel may be made either at the instigation of MVP, the developer, or of the city’s staff, based upon the city’s own requirements.  In either situation, the named party or subject of any proceedings concerning the parcel would not be the Trust.  You indicate that by the time decisions concerning the parcel are presented to the City Council for decision, escrow of the property will have closed and title will have transferred from the Trust to MVP.  Under these circumstances, the Trust will be indirectly involved in the decisions.

5. & 6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon Mr. Moynihan’s economic interest will meet this materiality standard?  

Materiality - Nexus Realty: Nexus Realty is an economic interest to Mr. Moynihan, due to his ownership of that business and the fact that it is a source of income to him.  For this reason, and because it is a small business entity that is not listed among the Fortune 500, and not listed, or meeting the financial criteria to be listed, on the NYSE, AMEX or NASDAQ, pursuant to regulations 18705.3(b)(1) and 18705.1, the materiality standard applicable to the governmental decisions which Mr. Moynihan may make, participate in making, or influence, concerning Nexus Realty is:

“(A)  The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,

(B)  The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

(C)  The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”

(Regulation 18705.1(c)(4)(A)-(C).)


The Trust: The Trust, if operated for profit, would be considered a business entity (section 82005) and given its title, is likely of such a size as to fall under the materiality standards of regulation 18705.1(c), described above.  On the other hand, it is possible that the Trust is a bona fide nonprofit entity, in which case the materiality standard would be that described under either regulations 18705.3(b)(2)(E) (annual income greater than $100,000 but less than $1,000,000) or (b)(2)(F) (annual income less than $100,000). You have not provided us with sufficient facts to determine which of these materiality standards would apply to the Trust.
  


Foreseeability: An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

You indicate that the Trust will no longer have any ownership or other financial interest in the Magnolia Parcel at the time the City Council will be deciding on matters connected with developing that parcel.  Thus, it is not reasonably foreseeable that these decisions will have a financial effect on the Trust that will meet the applicable materiality standard.  Similarly, since Nexus Realty will have no connection with these parcels or with MVP as the parcels’s new owners, it is not reasonably foreseeable that these decisions will have a financial effect on Nexus Realty that will meet the applicable materiality standard.  Ultimately, however, the question of foreseeability is a factual one for Mr. Moynihan and not the Commission to decide.  The Commission is not a finder of fact when it offers its assistance (In re Oglesby, supra.)  

In light of our discussion above, it is unnecessary for us to consider the remaining two steps
 of the Commission’s standard eight-step conflict-of-interest analysis.  Based on the facts you supply, it appears that Mr. Moynihan’s economic interest in Nexus Realty and the Trust will not create a conflict of interest disqualifying him from making, participating in making, or influencing City Council decisions concerning development of the Magnolia Parcel.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick




Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 


�  This adjacent parcel is called the Gossage Parcel and it is owned by several families.  Neither Nexus Realty nor Mr. Moynihan have received, nor been promised, income from the owners of this parcel.  Mr. Moynihan has entered into an agreement with the sellers whereby he is not entitled to any commission on the sale of this parcel. 


�   In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)  


� It is unnecessary to consider whether the sellers of the Gossage Parcel are sources of income, or promised income, to Mr. Moynihan since he has entered into an agreement that renounces receipt of any income from the sale of that parcel.  In this regard, we previously advised that if a public official completely and unequivocally renounces any intent to avail him/herself of the material financial benefit potentially giving rise to a conflict of interest, he or she may participate in the decision.  (Newsom Advice Letter, No. A-01-183; Thompson Advice Letter, No. A-02-024.) 


�   You note in your letter that “at the time the Project will be acted upon by the City Council, the Trust will no longer own the Magnolia Parcel and will no longer have any financial stake in the Magnolia Parcel.”  However, if the Trust retains a security interest in the Magnolia Parcel after close of escrow, the Trust may be directly involved in a decision of the City Council when the Magnolia Parcel is the subject of the proceeding in which the decision is made.  (See e.g., section 82033 and Milich Advice Letter, No. A-00-136.)  Otherwise, the Trust will be indirectly involved.


�  Any financial effect at all, even one penny, on the Magnolia Parcel is deemed material if the Trust is directly involved.  (Regulation 18705.2(a).)  See footnote 6, supra.


�  These are: 7) Is the reasonably foreseeable financial effect distinguishable from the effect on the public generally? and 8) Is the public official’s participation legally required, despite the conflict of interest? 





