





January 22, 2003

Stephen L. Dorsey

Richards Watson Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Informal Assistance


Our File No.  I-02-335

Dear Mr. Dorsey:


This letter is in response to your request for advice on behalf of City Manager Cynthia Kurtz, regarding provisions of the Political Reform Act (the “Act”).
  Because your question is general in nature and does not refer to a particular decision, we provide you with informal assistance.

QUESTION


Does Ms. Kurtz, by reason of her husband’s employment, have a conflict of interest in decisions of the Rose Bowl Operating Company relative to securing an NFL franchise for the Rose Bowl?

CONCLUSION


The firm that formerly employed Ms. Kurtz’s husband will remain an economic interest of Ms. Kurtz, as a source of income, so long as it has paid her husband $1,000   or more within the past twelve months.  Ms. Kurtz will have a conflict of interest in any decision which will have a reasonably foreseeable material financial effect on that source of income.  We cannot evaluate the foreseeability of any such effects since we lack information about particular decisions that may come before the Rose Bowl Operating Company.    

FACTS


Cynthia Kurtz, City Manager for the City of Pasadena, is the wife of James McDermott, who until recently worked for a firm that is providing public affairs/public relations services to the Los Angeles Memorial Coliseum Commission, to publicize and promote the Los Angeles Memorial Coliseum and the Los Angeles Sports Arena.  The firm entered into a contract with the city in September 2002, calling for payment by the city of $10,000 per month, over a term of five months.  Under the contract, the firm is assisting the Coliseum Commission in its efforts to bring an NFL team to the Coliseum. 


Mr. McDermott was a salaried employee with no ownership interest in the firm. To avoid the possibility that Mr. McDermott’s employment might in the future cause  Ms. Kurtz to have a financial interest in city decisions, Mr. McDermott left the firm on December 1, 2002, and formed his own business.  Mr. McDermott will work for his own clients, although during a short transition period he will also perform services as a sub-contractor, completing assignments for a few of the firm’s clients.  During this transition, he will be paid by his former employer from proceeds the firm receives for his services.  He will not work on the commission project or receive any funds attributable to that project, and the commission will not be a client of his new business.


Ms. Kurtz holds a decisionmaking position as a board member of the Rose Bowl Operating Company (“RBOC”).  The RBOC is a nonprofit corporation created by ordinance and controlled by the city.  The RBOC is a public agency as defined by the Act, and is included in the city’s conflict of interest code.  The RBOC is charged with the responsibility of operating the Rose Bowl, and is attempting to secure an NFL franchise for that facility.  The RBOC will review and make recommendations to the Pasadena City Council on any possible contract with the NFL, but has no authority to enter into such a contract itself.  The contract would require approval by the city council.  


The commission and the RBOC are not the only groups competing to bring an NFL team to the Los Angeles area.  According to an article in the Los Angeles Times dated November 25, 2002, at least eight other sites are being evaluated as potential locations for an NFL team.  It is not possible to know whether the NFL will reach an agreement with any of the persons seeking to bring a team to the Los Angeles area. It is unlikely that the NFL would award a franchise to more than one location in the area.


 



 ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official has a “financial interest.” (§ 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.  Your question, then, is whether decisions by the RBOC concerning an NFL franchise would foreseeably have a material financial effect on any of Ms. Kurtz’s economic interests.  If the answer to this question is “yes,” she might have a conflict of interest disqualifying her from any role in such decisions.   

As city manager and a member of the RBOC, Ms. Kurtz is a public official under   § 82048.  Your inquiry presupposes that she will at least participate in making govern-mental decisions relative to securing an NFL franchise for the Rose Bowl.
  Having disposed of these preliminaries, we advance to the third step of the analysis, identifying Ms. Kurtz’s economic interests which, under § 87103, may be any of the following:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Your account of the facts indicates that Ms. Kurtz has an economic interest in her husband’s firm, as a source of income within the meaning of § 87103(c).
 You indicate that Mr. McDermott has formally terminated his employment with the firm as of December 1, 2002, but an economic interest in a source of income persists for 12 months following the last receipt of income totaling, in this case, $1,000 or more.  Since the firm apparently continues to pay Mr. McDermott for his services during a “transition” period following the formal date of separation, the firm will continue to be an economic interest until 12 months after its final payment of $1,000, whenever that may be.  

A public official always has an economic interest in his or her personal expenses, income, liabilities or assets, and those of his or her immediate family (defined at § 82029 as the official’s spouse and dependent children).  You have not suggested that decisions regarding an NFL franchise would have any “personal financial effect” on Ms. Kurtz, so we continue in our analysis by considering only the possible effects of such decisions on her economic interest in the firm. 

After identifying the official’s economic interests, we next determine whether they are directly or indirectly involved in the decisions at issue.  From this point forward, we are handicapped by the absence of a specific decision to evaluate.  We can therefore offer only general guidance on how Ms. Kurtz should approach any particular decision that may come before the RBOC.  As to direct or indirect effects on business entities and sources of income, regulation 18704.1 provides that:

“(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.

(b)  If a business entity, source of income, or source of a gift is directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(b), section 18705.3(a), or section 18705.4(a), respectively.  If a business entity, source of income, or source of a gift is not directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(c), section 18705.3(b), or section 18705.4(b), respectively.”

Determining whether a person is directly or indirectly involved in a particular decision establishes the threshold at which an economic effect becomes “material” under the circumstances of a given decision.  There is also a separate materiality standard which applies in cases where there is a “nexus” between duties owed to a source of income and to the official’s public agency.  Regulation 18705.3(c) provides:

“(c)  Nexus.  Any reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.”


In a prior letter to you (Dorsey Advice Letter, No. A-01-125) we considered the possibility of a nexus between Mr. McDermott’s employment and his wife’s official duties, concluding that there did not seem to be such a nexus under the circumstances prevailing at the time.  The facts have shifted in the intervening year insofar as the firm now has a contract with the city to promote a local NFL franchise.  There is now some possibility of a nexus between the goals and purposes of firm employees and the decisionmaking responsibilities of Ms. Kurtz.  But the “nexus” standard has no application to the facts you describe.   


We have repeatedly advised over the years that there is a “nexus” within the meaning of regulation 18705.3(c) when an employee receives or is promised income to accomplish or hinder some act that falls within the scope of his or her duties as a public official.  (See, e.g. Dorsey Advice Letter, supra.)  Your account of the facts indicates that Ms. Kurtz has never been an employee of the firm.  When the spouse of a public official has obligations to an employer, those obligations are not imputed to the public official merely because of the marital relationship.  The firm in this case may be a source of income to Ms. Kurtz, but her husband’s status as an employee of that firm, past or present, does not give rise to a “nexus” under the Act since Ms. Kurtz does not receive this income “to achieve a goal or purpose” of the firm.
 

 
Having identified the materiality standard appropriate to a particular decision,  Ms. Kurtz must next determine whether it is reasonably foreseeable that the decision in question will have a material financial effect on her economic interest.  On this point, regulation 18706 provides, in pertinent part:

“(a) A material financial effect on an economic interest is reasonably foreseeable, within the meaning of Government Code section 87103, if it is substantially likely that one or more of the materiality standards (see Cal. Code Regs., tit. 2, §§ 18704, 18705) applicable to that economic interest will be met as a result of the governmental decision.

(b) In determining whether a governmental decision will have a reasonably foreseeable material financial effect on an economic interest as defined in subdivision (a) above, the following factors should be considered. These factors are not intended to be an exclusive list of the relevant facts that may be considered in determining whether a financial effect is reasonably foreseeable, but are included as general guidelines:

(1) The extent to which the official or the official's source of income has engaged, is engaged, or plans on engaging in business activity in the jurisdiction;

(2) The market share held by the official or the official's source of income in the jurisdiction;

(3) The extent to which the official or the official's source of income has competition for business in the jurisdiction;

(4) The scope of the governmental decision in question; and

(5) The extent to which the occurrence of the material financial effect is contingent upon intervening events, not including future governmental decisions by the official's agency, or any other agency appointed by or subject to the budgetary control of the official's agency.”

Without information on any particular decision that may come before the RBOC, it is not possible for us to offer more particular guidance on the foreseeability of its effects on the firm.  We note, however, that if a material financial effect is only a mere possibility, it is not “reasonably foreseeable.”  (In re Thorner (1975) 1 FPPC Ops. 198.)  


If Ms. Kurtz were to determine that she had a conflict of interest in a decision relating to the NFL franchise, she would be disqualified from any participation in that decision unless the “public generally” exception were applicable, or her participation in decisionmaking was legally required.  (See regulations 18707-18708.)  You have not disclosed any facts indicating that these exceptions are applicable here, and we therefore conclude our analysis at this point.
 


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the official with the immunity conferred by formal written assistance.  (Regulation 18329(c)(3), copy enclosed.) 


�  Regulations 18702.1 through 18702.3 define “making,”  “participating in making,” and “using or attempting to use his/her official position to influence” the making of governmental decisions.  Regulation 18700(b) describes in detail the step-by-step process used to determine if a public official has a conflict of interest in a particular decision.


�  An indirect investment or interest includes any investment or interest of the official’s spouse.  (Section 87103.) 


5 Taking into account Ms. Kurtz’s community property interest in her husband’s income, she will have an economic interest in the firm so long as it has paid her husband $1,000 or more over the past 12 months.








� The Dorsey Advice Letter, No. A-01-125, discussed the concept of “nexus,” but did reach or consider the application of “nexus” to a public official whose only connection to the source of income is a community property interest in her spouse’s income.     


� Please bear in mind that § 87105 (a provision of the Act that became effective on January 1, 2003), imposes new public disclosure obligations on officials with a conflict of interest, or a potential conflict of interest.  We enclose a copy of this new statute for your convenience. 





