





January 29, 2003

Jeffrey M. Oderman

City of San Clemente

c/o Rutan & Tucker, LLP

Post Office Box 1950

Costa Mesa, CA 92628-1950

Re:
Your Request for Advice


Our File No.  A-02-340

Dear Mr. Oderman:


This letter is in response to your request for advice on behalf of ​City of San Clemente Councilmember G. Wayne Eggleston regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1. May Mr. Eggleston participate in decisions regarding the Ocean Pointe Resort Hotel project since he owns real property approximately 900 feet from the hotel project?

2.  May Mr. Eggleston participate in decisions regarding the Seacliff project since he owns real property 700 feet from the project? 

CONCLUSIONS


1.   If Mr. Eggleston concludes that there is no reasonably foreseeable material financial effect on his property or personal finances, as discussed below, he may participate in the Ocean Pointe Resort Hotel project.


2.   If Mr. Eggleston concludes that there is no reasonably foreseeable material financial effect on his property or personal finances, as discussed below, he may participate in the Seacliff project.

FACTS


Councilmember G. Wayne Eggleston owns real property that is a duplex.  He resides in one unit and rents the other unit. His property is more than 500 feet from the boundaries of two different areas subject to two different governmental decisions. One project consists of the proposed construction of the Ocean Pointe Resort Hotel (“the Hotel Project”), which is located approximately 900 feet from his property.  The second project entails a proposed residential development of eight condominiums and the restoration of a historic property (“the Seacliff Project”).  The Seacliff Project is located 700 feet from his property.


Councilmember Eggleston obtained two appraisals, both conducted by a certified appraiser, to measure the significance of the financial impacts, if any, of the Hotel Project and the Seacliff Project on his property.  Mr. Gene Habich conducted the appraisals on April 6, 2002, with the assistance of an internal conflicts-of-interest form the city prepared to comport with regulation 18705.2(b)(1).  As to both projects, Mr. Habich concluded as follows:  “Due to the distance, intervening structures, existing topography, entrance/exits of [development]; in my professional opinion, there are no materiality (or significant) financial impacts associated with development of the Ocean Pointe Resort Hotel [or the Seacliff Condominiums].”


ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis, as discussed below.  The general rule, however, is that a conflict of interest exists when a public official makes a governmental decision that may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.

Steps (1) and (2) Is the individual a public official and will he/she be making, participating in making, using or attempting to use his/her official position to influence a governmental decision? 


As a San Clemente city council member, Mr. Eggleston is a public official.  

Mr. Eggleston would like to participate in making two different governmental decisions regarding two real estate development projects.

Step (3) Identify the official’s economic interests.


Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The interests identified in your advice request include residential property and personal finances:  

Real Property: A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); reg. 18703.2(a).) Mr. Eggleston owns a duplex; he lives in one unit and rents the other unit.

Personal Finances: Under section 87103 and regulation 18703.5, a public official has an economic interest in his or her personal finances and those of his or her immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.

Step (4) For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, using or attempting to use his/her official position to influence.


Real property: Real property is directly involved in a decision if it is the subject of a governmental decision or if any part of the public official’s real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision.  (Regulation 18704.2(a).)  Since Mr. Eggleston’s real property interest is approximately 900 feet from the Hotel Project and 700 feet from the Seacliff Project, his property interest is indirectly involved in the decision. (Regulation 18705.2(b).)
Personal Finances:  “A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.” (Regulation 18704.5.)
Step (5) What is the applicable materiality standard for each economic interest? 


After determining a public official’s economic interest, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. First, the applicable standard of materiality must be found. 


Personal Finances:  The materiality standard for an economic interest in personal finances is found in regulation 18705.5(a) as follows:

“(a)  A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12‑month period.  When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.”
Real Property:  Pursuant to regulation 18704.2(b)(2), the materiality standard for real property indirectly involved in a governmental decision is set forth in regulation 18705.2(b), as follows:
“(b) Indirectly involved real property interests. 

    (1) Real property, other than leaseholds. The financial effect of a governmental decision on real property which is indirectly involved in the governmental decision is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest. Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

        (A) The development potential or income producing potential of the real property in which the official has an economic interest;

        (B) The use of the real property in which the official has an economic interest;

        (C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

Step (6)  Is it reasonably foreseeable that the governmental decision will have a material financial effect on the public official’s economic interest?

Then it must be determined if it is reasonably foreseeable that the effect of the decision will reach the materiality threshold.  The “material financial effect on an economic interest is reasonably foreseeable ... if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision.”  (Regulation 18706.)  

Personal Financial Effect:  This is a factual question that we cannot answer. Therefore, this determination is always ultimately one to be made by an official, and not the Commission through its response to an advice request. (In re Oglesby (1975) 1 FPPC Ops. 71.) However, if it is reasonably foreseeable that either of the developments will increase or decrease the income-producing potential of Mr. Eggleston’s property by $250 or more in a 12-month period, he may not participate. 

Real Property:  Since Mr. Eggleston’s property is more than 500 feet from both prospective developments, the financial effect of the decisions on his property is presumed not to be material.  However, this presumption can be rebutted by specific circumstances that make it reasonably foreseeable that there will be a material financial effect on his property.  (Regulation 18705.2(b)(1).)

Regulation 18705.2(b)(1)(A)-(C) address circumstances to consider when evaluating the financial effect of a decision on property interests.  These include the development potential of the property and the character of the neighborhood, i.e. traffic, intensity of use, noise level and air emissions. 

Appraisals: A public official may seek third-party assistance, such as a real estate appraisal, to help decide whether the presumption holds true and that a decision will or will not have a reasonably foreseeable material financial effect on his or her property.  We have advised in the context of both directly and indirectly involved real property that an appraisal conducted by a disinterested and otherwise qualified real estate professional, which is based upon an accurate understanding of the underlying facts, and also considers the factors listed in regulation 18705.2(b)(1)(A)-(C), will generally be considered as a good faith effort by a public official to assess the financial effect of a decision on his or her property.  (Vadon Advice Letter, No. A-02-080 (directly involved real property); Perkins Advice Letter, No. A-99-024 (indirectly involved real property).)  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





