January 17, 2003

Celia A. Brewer

City of Solana Beach

635 South Highway 101

Solana Beach, CA 92075-2215

Re:
Your Request for Informal Assistance


Our File No. I-02-347

Dear Ms. Brewer:


This letter is in response to your request for advice on behalf of ​Dr. David Powell, a City of Solana Beach council member, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Since your request does not identify a specific decision or proceeding and seeks our general guidance, we are treating your request as one for informal assistance.
  Our informal assistance is based on the facts presented; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION


Does Dr. Powell have a conflict of interest prohibiting his involvement in decisions of the City of Solana Beach City Council (“City Council”) relating to the beach and bluff policies of the city?

CONCLUSION


Yes.  Where a council member’s real property is located within 500 feet of real property that is the subject of a governmental decision, the official’s real property is “directly involved” and materiality is presumed.  Thus, the official may not participate in the decision, absent a showing that there will be no financial effect at all on the official’s property, or unless an exception applies.

FACTS


The City of Solana Beach (“City”) is a coastal community located in northern San Diego County.  The City’s coastline includes bluffs, which are developed with residences, including Dr. Powell’s residence (which is located approximately 175 feet from the edge of the coastal bluff at the nearest point.)  

The City is experiencing significant shoreline erosion and is actively exploring methods to deal with this erosion.  While the City Council does not have a specific item on its agenda awaiting decision, the City Council does plan on addressing the following issues as soon as possible:

1. An attempt to formulate a Local Coastal Program (“LCP”) acceptable to City residents and the California Coastal Commission.  The LCP has several components including a land use plan, zoning ordinances and other implementing ordinances.

2. The potential formation of a Geological Hazard Abatement District        (“GHAD”).  A GHAD is a separate governmental entity that has the power to assess, condemn and obtain grant funding to deal with beach and bluff issues in accordance with a City Council approved plan of control. 

3. A potential pilot project sponsored by the Army Corps of Engineers for a sand retention device in an effort to keep sand on the City’s beach in order to slow erosion.

4. Continued participation in an Army Corps of Engineers feasibility study in an effort to secure federal and state funding for sand replenishment.  In addition, the City participates regionally and locally for sand replenishment funds and projects.

5. Anticipated or threatened litigation regarding the recently certified master environmental impact report on shoreline management strategies. 

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.

1. & 2.   Is Dr. Powell a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibitions apply only to public officials.  As an elected member of the Solana Beach City Council, Dr. Powell is a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, he will make, participate in making, and influence governmental decisions, including decisions concerning the City’s shoreline erosion.  (Section 87100; regulations 18702.1 – 18702.3.)

3.     What are Dr. Powell’s economic interests? 
The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The particular economic interest identified in your request for advice is Dr. Powell’s interest in real property (e.g., his residence).

A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value. (Section 87103(b); reg. 18703.2.)  For purposes of section 87103, “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  Presumably, Dr. Powell’s interest in his home has a fair market value of $2,000 or more.  Thus, Dr. Powell’s residence is an economic interest to him, within the meaning of the Act.
4.  Will this economic interest be directly or indirectly involved in decisions concerning the City’s shoreline erosion issue?
Real property is directly involved in a decision if it is the subject of a governmental decision or if any part of the public official's real property is located within 500 feet of the real property which is the subject of the governmental decision. (Reg. 18704.2(a).)  According to the facts you provide, Dr. Powell’s residence is located approximately 175 feet from the edge of the coastal bluff at its nearest point.  Thus, his economic interest in real property will be directly involved in decisions concerning the City’s shoreline erosion.   

5. & 6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decisions on Dr. Powell’s economic interest in his residential real property will meet this materiality standard?  

Materiality: Not all governmental decisions by a public official which impact his or her economic interests give rise to a conflict of interest.  It is when the reasonably foreseeable impact on his or her economic interests is material (or important) that a conflict may arise.  The determination of materiality is necessarily a factual question.  In this regard, we are not finders of fact and our analysis is dependent upon the facts we are supplied.


   Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on directly involved real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect at all on the real property.  Any proof relied upon by a public official in this regard must be reasonable and objective. 

Foreseeability: Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In determining whether a governmental decision will have a reasonably foreseeable material financial effect on an economic interest, an official may consider, among other relevant facts, the factors listed in regulation 18706(b). 

Dr. Powell’s personal residence that is an economic interest of his is located within 500 feet of the City’s shoreline.  Given the presumption under our regulations described above, Dr. Powell has a conflict of interest prohibiting his involvement in City Council decisions concerning shoreline erosion.  However, an official may take steps to determine, as factual matter, that it is not reasonably foreseeable that a particular decision will have the presumed effect upon his or her interest in real property.  This could be done if the official could show that the decision would have no financial effect on his real property interest.

Steps (7) and (8): The “Public Generally” and “Legally Required Participation”  

Exceptions. 

An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  For this exception to apply, the decision must affect each of the official's economic interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18707.)  With respect to real property, regulation 18707.1(b)(1) identifies a significant segment as:

“(B) Real Property. For decisions that affect a public official's real property interest, the decision also affects:

“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official's agency or the district the official represents; or

“(ii) 5,000 property owners or homeowners in the jurisdiction of the official's agency.”

Step eight is an exception that applies when the official is legally required to participate in the decision.  Generally, this exception has been applied to multi-member boards and commissions where a quorum cannot be achieved by virtue of conflicts of interest. (Section 87101; regulation 18708.)


Since these exceptions are fact-based, you may wish to write to us for further advice regarding the applicability of these exceptions to specific decisions you will face when the City Council considers specific shoreline erosion mitigation measures.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 





