





February 13, 2003

Michael P. White

Law Offices of Michael P. White

2230 L Street

Sacramento, CA 95816

Re:
Your Request for Informal Assistance


Our File No.   I-02-350

Dear Mr. White:


This letter is in response to your request for advice on behalf of ​Elias S. Cortez regarding the revolving door provisions of the Political Reform Act (the “Act”).
  Because your question is general in nature, we are providing you with informal assistance.
  Please note that the Commission does not act as a finder of fact when it renders advice.  This advice is applicable only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  Nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).)

The Act does include conflict-of-interest prohibitions.  (Section 87100 et seq.)  However, the Act’s conflict-of-interest provisions apply only in the context of particular governmental decisions.  For these reasons, it is impossible at this point to advise Mr. Cortez on his conflict-of-interest obligations as a private consultant.  However, if he becomes a “public official” by virtue of his consultant employment, he will be obligated to disqualify himself from any decision where it is reasonably foreseeable that the decision will have a material financial effect on his economic interest(s) (including the private firm for which he wishes to work) if that financial effect is distinguishable from the financial effect on the public generally. (Section 87103.)  We enclose a copy of “Can I Vote?” which explains the Act’s conflict-of-interest rules in greater detail.

Finally, since the Commission's jurisdiction to administer and enforce conflicts-of-issue matters is limited to that conferred under the Act, as amended, Mr. Cortez may wish to consult with you or the state Office of the Attorney General regarding common law, conflicts of interest, re-hiring restrictions and/or Government Code section 1090
 to further clarify any limitations on prospective employment.

QUESTION


May Mr. Cortez, former chief information officer and director for the Department of Information Technology ("DOIT") obtain employment performing consulting services to private enterprise in the information technology industry regarding business development in the public sector?

CONCLUSION


Mr. Cortez may perform consulting services to private enterprise regarding business development in the public sector unless that business involves an administrative agency or the Legislature and a judicial, quasi-judicial, or other proceeding in which Mr. Cortez participated at DOIT.

FACTS


On or about June 10, 2002, Mr. Cortez resigned as Governor Gray Davis’s appointee to the position of chief information officer and director for DOIT.  On or about July 1, 2002, both the office of the director of DOIT and DOIT as a state agency were eliminated by legislative directive and currently cease to exist.


DOIT was created and envisioned to participate as part of a triad of state agencies formed in an effort to provide a broad base of advice to the Governor on information technology (IT) issues.  DOIT’s role in this triad was to provide vision and oversight of IT solutions affecting state government.  The other members of this triad were the Department of Finance ("DOF") and the Department of General Services ("DGS").  


Upon resigning from his DOIT post in June 2002, Mr. Cortez was not eligible to exercise any mandatory return rights to any former public sector employment and is thus seeking to be employed in the private sector as a result in a responsible capacity within the IT industry for which he has expertise.  


Currently, he is attempting to market his employable skills and experience as an independent contractor and/or employee performing consulting services to private enterprise in the IT industry by offering any interested employer advice in their business development, particularly development within the public sector.  Such services will not include the direct selling or marketing of any computer software or hardware to anyone.  


One specific company has indicated an interest in working with Mr. Cortez under such an arrangement.  In discussions with Executive Information Systems (“EIS”), Mr. Cortez expects to act as a consultant or an employee, and in either capacity will assist Kevin Alioto, Business Development Manager with business development of the public sector (i.e., develop technology solutions for government customers).  


By this request, Mr. Cortez needs to know whether he is restricted in any way from pursuing gainful contracts as a consultant and/or from pursuing gainful employment as an employee of the above employer or of any other potential employers within the IT industry due to his former employment with the State of California as the DOIT director. 


During a telephone conversation on February 3, 2003, Mr. Cortez further explained the triad relationship between the DOIT, DOF, and DGS.  Mr. Cortez stated that the system was a chain with each agency as a separate link.  A project proposal would originate within an individual agency and be sent to DOIT to evaluate the viability of the plan.  If approved, DOIT would then pass the project on to DOF to evaluate if the plan was financially possible.  If approved, the plan was next passed on to DGS to facilitate the bid process, etc.  If at any point the project was not approved, it would be sent back to the originating agency.  Mr. Cortez explained that DOIT and its employees had no power or control over the decisions made within the other two agencies and that each agency had a clear and distinct role.  Now, the part of the chain that DOIT was responsible for has been transferred to DOF.

ANALYSIS

Your letter concerns post-employment issues, colloquially known as the  "revolving door" prohibition and the permanent ban on "switching sides."  The Act places certain restrictions on individuals who have recently left state service and who wish to use the expertise and relationships they developed at their former agency for compensation by third persons. (Sections 87400 - 87407.)

The One-Year Ban - "Revolving Door"

Section 87406 of the Act prohibits specified officials, for one year after leaving state service, from being paid to communicate with their former agency in an attempt to influence agency decisions that involve the making of general rules or to influence certain proceedings involving a permit, license, contract, or transaction involving property or goods.  (See also regulations 18746.1 and 18746.2.)


Regulation 18746.1 outlines when the one-year prohibition applies.  Section (b)(6) of that regulation states that the appearance is prohibited if:

"(6) The appearance or communication is made before any officer or employee of any of the following:
"(A)  Any state administrative agency that the public official worked for or represented during the 12 months before leaving state office or employment.  An employee loaned to an agency is deemed to have worked for or represented that agency.

"(B)  Any state administrative agency which budget, personnel, and other operations are subject to the direction and control of any agency described in subdivision (b)(6)(A).  However, whether an agency is provided technical assistance or legal advice, or is subject to oversight by another agency pursuant to state law, are not factors to be considered in determining whether an agency is subject to the direction and control of another."

In this case, Mr. Cortez's former agency has been dissolved as of Executive Order D-59-02 and is no longer in existence.  The duties of his former agency have been transferred to DOF and DOIT does not appear to have had any subordinate agencies subject to its "direction and control."  According to the facts provided, Mr. Cortez "worked for or represented" only the DOIT.
  These facts lead to the conclusion that the one-year ban is not applicable in this situation.  

The Permanent Ban on "Switching Sides"

The second post-employment restriction under the Act is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; regulation 18741.1.)  In other words, a public official may never "switch sides" in a proceeding after leaving state service. 

Sections 87401 and 87402 provide: 

"No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply: 


     "(a) The State of California is a party or has a direct and substantial interest. 

     "(b) The proceeding is one in which the former state administrative official participated." (Section 87401.) 

"No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401." (Section 87402.)

As noted above, Mr. Cortez was a state administrative official.  (Section 87400(b).)  The permanent ban of sections 87401 and 87402 applies only to judicial, quasi- judicial, or other proceedings before any court or state administrative agency in which Mr. Cortez participated while at the DOIT.  Regulation 18741.1 supplies the criteria for determining when the permanent ban applies.  These criteria must all be met and include:

"(1)  The official has permanently left state service or is on a leave of absence.

"(2)  The official is compensated, or promised compensation, for making an appearance or communication, or for aiding, advising, counseling, consulting, or assisting in representing another person, other than the State of California, in a judicial, quasi-judicial or other proceeding.  However, a payment made for necessary travel, meals, and accommodations received directly in connection with voluntary services are not prohibited or limited by this section.

"(3)  The official makes an appearance or communication before any officer or employee of any state administrative agency for the purpose of influencing, as defined in 2 Cal. Code Regs. Section 18746.2, a judicial, quasi-judicial or other proceeding, including but not limited to any proceeding described in 2 Cal. Code Regs. Section 18202, subdivisions (a)(1) - (a)(7).

"(4)  The judicial, quasi-judicial or other proceeding includes any proceeding in which the official participated personally and substantially by making, participating in the making, or influencing of a governmental decision, as defined in 2 Cal. Code Regs. Sections 18702.1 - 18702.4, but excluding any proceeding involving the rendering of a legal advisory opinion not involving a specific party or parties.  Any supervisor is deemed to have participated in any proceeding which was “pending before,” as defined in 2 Cal. Code Regs. Section 18438.2, subdivision (b), the official’s agency and which was under his or her supervisory authority.

"(5)  The judicial, quasi-judicial or other proceeding is the same proceeding in which the official participated."

Section 87400(c) defines "judicial, quasi-judicial or other proceeding" to include: 

"[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code."

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3).)


�  The conflict-of-interest provisions of the Act and Government Code Section 1090, et seq. are two distinct statutory schemes, each imposing its own compliance obligations.


� See Executive Order D-59-02 issued by Governor Gray Davis on July 1, 2002.


� "Worked for or represented" means that "the former official was employed by, loaned to, or assigned to perform services for the state administrative agency.  If assigned but not loaned to an agency, a former official would have 'worked for or represented' that agency only if he or she acted on behalf of the agency and performed services under the supervision of that agency."  (Staff Memorandum, "Adoption of Revolving Door Regulations (Section 87406); Regulations 18746.1 and 18746.2", October 26, 1998.)





