





November 9, 2015
Rosemarie Dunbarr

3747 Horton Lane

Carmichael, CA 95608

Re:
Your Request for Informal Assistance


Our File No. I-02-352

Dear Ms. Dunbarr:

This letter is in response to your request for advice regarding the revolving door provisions of the Political Reform Act (the “Act”).
 Since you are requesting advice concerning future hypothetical situations, we are treating your request as one for informal assistance pursuant to regulation 18329(c).

QUESTION

As a current employee with the Department of Motor Vehicles, are you required to wait any specific amount of time after leaving state service before: 1) working for a registration service or car dealer processing vehicle registration applications; 

2) establishing a registration service of your own; or 3) establishing a training class for the dealers and other related industry with emphasis on vehicle registration transactions?

CONCLUSION

It appears that the duties involved in your proposed private sector jobs may require the Department of Motor Vehicles to engage in “ministerial” acts only.  If this is the case, then you will not have a waiting period after leaving state service before starting the work you propose in your letter.  However, if the duties in your proposed jobs require the Department of Motor Vehicles to engage in “administrative action” or an “action or proceeding” involving the issuance of a permit, license, or grant (other than ministerial acts), then you may be required to wait a period of 12 months after leaving state service to engage in some of the above-mentioned activities, or you may be prohibited from participating in certain activities in the future with no time deadline.  Please see the “Analysis” section of this letter to determine which activities require a waiting period or are forever prohibited.

In addition, please note that the Act prohibits you from making, participating in making, or using your official position to influence any governmental decision directly relating to any person or entity with whom you are negotiating prospective employment.

FACTS


You are currently a Department of Motor Vehicles Manager V and are responsible for the overall management of the Carmichael DMV field office.  You make decisions requiring interpretation of law and policy as they relate to vehicle registration, driver’s license, and occupational licensing.  As a Manager V, you are required to file a Statement of Economic Interests.  You are considering retiring in 2003.  You intend to continue working in the private sector, as specified in the “Question” section of this letter.

ANALYSIS


The Act contains two primary restrictions placed on the activities of former state administrative officials; one restriction is found in sections 87401-87402 and is a permanent ban, the second restriction is found in section 87406(d) and lasts for 12 months.  A related restriction focuses on prospective employment while the state administrative official is still employed with the State of California and is found in section 87407.

The Permanent Ban


The permanent ban applies to certain state employees.  Specifically,

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:  

(a) The State of California is a party or has a direct and substantial interest.  

(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)


Moreover, you may not assist or advise others with regard to proceedings in which you are disqualified under section 87401  (Section 87402.)

These prohibitions contained in sections 87401 and 87402 apply to a state administrative official if all of the following criteria are met:


   “ (1)
The official has permanently left state service or is on a leave of absence.

      (2)
The official is compensated, or promised compensation, for making an 
appearance or communication, or for aiding, advising, counseling, 
consulting, or assisting in representing another person, other than the State 
of California, in a judicial, quasi-judicial or other proceeding….

(3) The official makes an appearance or communication before any officer or employee of any state administrative agency for the purpose of influencing [citation]a judicial, quasi-judicial or other proceeding, including but not limited to any proceeding described in 2 Cal. Code Regs. Section 18202, subdivisions (a)(1)-(a)(7).

(4) The judicial, quasi-judicial or other proceeding includes any proceeding in which the official participated personally and substantially by making, participating in the making, or influencing of a governmental decision [citation] but excluding any proceeding involving the rendering of a legal advisory opinion not involving a specific party or parties.  Any supervisor is deemed to have participated in any proceeding which was ‘pending before’ [citation] the official’s agency and which was under his or her supervisory authority.

 (5) The judicial, quasi-judicial or other proceeding is the same proceeding in 
which the official participated.”  (Regulation 18741.1(a).)

However, a former state administrative official is not involved in any judicial, quasi-judicial, or other proceeding if only ministerial acts are involved.  (Regulation 18741.1(a)(3), 18202(a)(5).)  (See the discussion of ministerial acts under the section entitled, “The One-Year Ban” later in this letter.)


For the purpose of analyzing sections 87401 and 87402, section 87400 provides the following definitions:

A “state administrative agency” is defined as “every state office, department, division, bureau, board and commission, but does not include the Legislature, the courts or any agency in the judicial branch of government.”  (Section 87400(a).)  Therefore, the Department of Motor Vehicles qualifies as a state administrative agency.

A “state administrative official” is defined as “every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.”  (Section 87400(b).)  Your position as a Manager V with the Department of Motor Vehicles qualifies you as a “state administrative official.”


“Judicial, quasi-judicial or other proceeding” is defined as:

“…any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency….”  (Section 87400(c).)

However, any proceeding involving the rendering of a legal advisory opinion not involving a specific party or parties is excluded from the definition of a judicial, quasi-judicial or other proceeding.  (Regulation 18741.1(a)(4).)  If any of the activities in which the DMV engages upon your request are not considered ministerial functions, then they may meet the definition of a judicial, quasi-judicial or other proceeding. 


A state administrative official has “participated” in a governmental decision when he or she has:

“…taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a 

substantial basis, investigation or use of confidential information as an 

officer or employee, but excluding approval, disapproval or rendering of 

legal advisory opinions to departmental or agency staff which do not 

involve a specific party or parties.”  (Section 87400(d).)

You state that as part of your official duties you “make decisions on the most difficult problems requiring interpretation of the law and policy as it relates to vehicle registration, driver license, and occupational licensing.”  Therefore, you participate in governmental decisions.  In addition, as a supervisor, you are deemed to have participated in any proceeding which was pending before your agency and under your supervisory authority.

You are considered to have “participated” in a proceeding if you took part in a proceeding “personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information….”  (Section 87400(d).)  This covers any proceeding in which you actually participated while at the Department of Motor Vehicles, as well as any proceeding, which you supervised, that was pending before the Department of Motor Vehicles.  (See regulation 18741.1(a)(4).)  The standard used to determine supervisory authority is whether the supervisor’s responsibilities rise to the level of “personal and substantial” involvement.  (Regulation 18741.1(a)(4); Lucas Opinion (2000) 14 FPPC Ops. 15.)  In Lucas, the deputy director of the Sales and Use Tax Department of the California State Board of Equalization was found to have had only “personal and substantial” involvement in audits that reached the third level of appeal before the actual board and audits he personally participated in, but not the 20,000 audits that took place each year which did not involve his direct supervision.  (Ibid.)


If direct supervision is found, “personal and substantial” involvement is broadly construed to include any possible contact the supervisor could have had with the situation.  For example, in the Brown Advice Letter, No. A-91-033, the Commission considered whether its former Enforcement Division Chief, Roger Brown, could represent the subject of an Enforcement Division matter whose case was opened just prior to the chief’s departure, and on whose file no substantive work had been done during Mr. Brown’s tenure.  Neither Mr. Brown nor his staff could recall any involvement by Mr. Brown in the matter during the brief time he was with the agency while the matter was pending.  After reconsideration by the Commission, the final advice concluded that Mr. Brown was deemed to have participated because he could have impacted matters handled by his subordinates in ways not evidenced by the file.


Therefore, you are permanently prohibited from participating in certain proceedings in which you participated as a state administrative official with the State of California Department of Motor Vehicles, as described above.

The One-Year Ban


In addition to the permanent ban, former state administrative officials are subject to a one-year ban on influencing certain governmental actions.


Section 87406(d)(1) provides, in relevant part, that:


“No designated employee of a state administrative agency, any officer,


employee, or consultant of a state administrative agency who holds a


position which entails the making, or participation in the making, of


decisions which may foreseeably have a material effect on any financial

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code Section 83114; 2 Cal. Code of Regs. Section 18329(c)(3), copy enclosed.)


�“The adoption, amendment, or repeal of regulations are not considered ‘judicial, quasi-judicial or other proceedings’ covered by these statutes, because they involve the formulation of rules of general application to be applied prospectively and not the rights or claims of specific parties.”  (Huston Advice Letter, No. A-84-002.)





