January 24, 2003

Jennifer McGrath, City Attorney

City of Huntington Beach

P.O. Box 190

Huntington Beach, CA  92648

Re:
Your Request for Informal Assistance


Our File No. I-02-356

Dear Ms. McGrath:


This is in response to your request for advice on behalf of Planning Commissioner Keith Bohr under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since there is no decision pending before Commissioner Bohr, we are treating your request as one for informal assistance.

QUESTIONS



1.  May Mr. Bohr vote on any matter that is located within 500 feet of his principal residence?


2.  May Mr. Bohr vote on any matter that is located in close proximity to where his business is located?


3.  Is Mr. Bohr prohibited from participating in decisions that might affect the source of a campaign contribution?

CONCLUSIONS


1.  No.  Mr. Bohr may not participate in any decision affecting property located within 500 feet of his residence.

2.  Since Mr. Bohr does not have a decision now pending before him that might affect his business, we can only provide a general analysis as discussed below.


3.  Mr. Bohr may not participate in any proceeding if a party or participant in that proceeding has been a source of a campaign contribution of more than $250. 

FACTS


Keith Bohr was recently appointed to the City of Huntington Beach Planning Commission.  Prior to his appointment, he ran for city council, but was defeated in the election.  Now that he is a member of the planning commission, he is questioning whether his economic interests, or the contributors to his city council campaign, may pose a conflict of interest for him.


Specifically, Mr. Bohr’s residence is located within 500 feet of a redevelopment project known as the Huntington Beach Project, Main-Pier sub area.
  His residence consists of a condominium complex that shares common facilities and grounds.


In his private capacity, Mr. Bohr operates a real estate consulting business.  His business is located in the City of Huntington Beach and he presently has an arrangement with a tenant in a building to occupy space at market rent to conduct his business.  The tenant has a lease agreement with the landlord of the building.  The lease between the tenant and the property owner expired on December 31, 2002, and it is anticipated that the lease will be renewed.  In addition to his business, Mr. Bohr serves as the property manager for the building in which his business is occupied.  Mr. Bohr’s letter did not indicate the amount of income that he receives in this capacity.


Finally, Mr. Bohr ran for city council in November 2002.  During the election, he received campaign contributions from local residents and business owners.  He is concerned that he may be precluded from participating in decisions affecting a source of a campaign contribution.

ANALYSIS


No public official shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which he knows or has 

reason to know he has a financial interest.
  (Section 87100.)  As a member of the City of Huntington Beach Planning Commission, Mr. Bohr is a public official.  (Section 82048.)  Accordingly, he may not make, participate in making, or use his official position to 

influence a governmental decision that will have a material financial effect, distinguishable from the effect on the public generally, on any of his financial interests.  (Section 87103.)


A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:


“Any business entity in which the public official has a direct or indirect investment worth two thousand dollars ($2,000) or more.”  (Section 87103(a).)


“Any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more.”  (Section 87103(b).)


“Any source of income, except gifts or loans by a commercial lending institution made in the regular course of business on terms available to the public without regard to official status, aggregating five hundred dollars ($500) or more in value provided or promised to, received by, the public official within 12 months prior to the time when the decision is made.”  (Section 87103(c).)


“Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $340 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.”  (Section 87103(e).)


“Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(d).)

Once a public official determines the economic interests that might be affected by a particular decision, the official must then determine if the decision will have a reasonably foreseeable
 material financial effect on the identified economic interest.  


Since Mr. Bohr does not have a specific decision pending before him at this time, we cannot give definitive advice concerning each of his economic interests, but can provide general guidance. 

Mr. Bohr’s Residence


The term “interest in real property” includes any leasehold, beneficial or ownership interest owned directly, indirectly or beneficially by a public official.  (Section 82033.)

Mr. Bohr’s residence is a condominium complex located within 500 feet of a redevelopment project known as the Huntington Beach Project, Main-Pier sub area.  Additionally, in his letter to you he indicated that his interest in the condominium complex included shared common grounds.  While not specifically indicated in his letter, it appears that he may have an ownership interest in the common area.  If his pro rata share of the common area is worth at least $2,000, the common area is an additional interest in real property.  (Joehnck Advice Letter, No. A-87-322.)


Should Mr. Bohr be presented with a decision affecting the Main-Pier sub area or any property located within 500 feet of his property or, if his property is the subject of the decision, his real property interests are directly affected by the decision.  (Regulation 18704.2.)  As such, the decision is presumed to have a material financial effect on his real property interests and he may not participate in the decision.  (Regulation 18705.2(a).)  


If any property that is the subject of a decision is located beyond 500 feet of his property, his real property interests would be indirectly affected by the decision.  (Regulation 18704.2.)   The decision would not have a material financial effect on his property, and he could participate.  (Regulation 18705.2(b)(1).)

Real Estate Consulting Business


Mr. Bohr is asking if decisions affecting projects within close proximity to where his business is located would create a conflict of interest.  Since he is not a party to a leasehold agreement with the property owner, he does not have an interest in the real 

property where the business is situated. 
  However, his business is an economic interest that could be a potentially disqualifying financial interest.


An “‘investment’ means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other file, or his or her immediate family.”  (Section 82034.)

�Government Code sections 81000-91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations. 


�Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3), copy enclosed.) 


�The location of Mr. Bohr’s residence to the redevelopment project area was verified in my telephone conversation with you on January 6, 2003. 


�Please note that as a public official whose position is designated in section 87200, Mr. Bohr has an additional requirement to publicly identify any conflict of interest.  He must recuse himself and leave the room according to new section 87105.  Please contact our advice line at 1-866-ASK-FPPC. 


�A public official makes a governmental decision when he or she votes on a matter, obligates the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18702.1.)  An official participates in making a governmental decision when he or she negotiates, advises or makes recommendations to the decisionmaker.  (Regulation 18702.2.)  An official attempts to use his or her official position to influence a decision if “the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee or consultant of the agency.”  (Regulation 18702.3.) 


�The amount of the value of gifts is adjusted biennially by the Commission.  (Section 87103(e).)  As of January 1, 2003, the value of a gift that would create a disqualifying financial interest was raised to $340.  (Regulation 18940.2.) 


�In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period. 


� An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.


�Mr. Bohr indicated that he is paying monthly rent to a tenant in the building.  A month to month agreement is not an interest in real property.  Should his rental arrangement change and he enter into a leasehold agreement with the property owner, his leasehold interest would be an interest in the property. The definition of real property includes leasehold interests.  (Section 82033.)   The standards for determining material financial effect on a leasehold interest are contained in Regulation 18705.2.





