





April 1, 2003

Gregory J. Oliver, County Counsel

Office of the County Counsel

2 South Green Street

Sonora, CA 95370

Re:
Your Request for Advice


Our File No.   A-03-002

Dear Mr. Oliver:

This letter is in response to your request for advice on behalf of ​Supervisor James W. Peterson regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We encourage you to consider whether other laws, such as Government Code section 1090 or the Public Contract Code, may also be implicated by your situation.  The Commission is charged with interpreting and enforcing the provisions of the Act, and may provide advice only with respect to those provisions.  (Section 83114.)

QUESTIONS

1. May Supervisor Peterson participate in budget and collective bargaining decisions while also representing clients who are attempting to collect money judgments against individuals who are employees of the County of Tuolumne?

2. May Supervisor Peterson participate in budget and collective bargaining decisions while also representing a client who is a County of Tuolumne employee in a civil litigation action or some other non-adversarial legal matter?

3. May Supervisor Peterson participate in the County of Tuolumne’s budget process when he is an active member of the Tuolumne County Sheriff’s Posse, which receives funding from the County?

CONCLUSIONS

1. & 2. Supervisor Peterson may participate in budget and collective bargaining decisions while also representing clients as long as the decisions do not have a reasonably foreseeable material financial effect on his law firm or the clients of his firm.

3. Supervisor Peterson may participate in the County of Tuolumne’s budget process when he is an active member of the Tuolumne County Sheriff’s Posse which receives funding from the County since his membership does not constitute an economic interest.

FACTS


Supervisor James W. Peterson is an attorney who maintains a law practice while being a supervisor on the Tuolumne County Board of Supervisors (“Board”).  Supervisor Peterson has two clients who are attempting to collect money judgments against individuals who are employees of the County of Tuolumne (“County”).  Supervisor Peterson is paid on an hourly basis and total fees will almost always exceed five hundred dollars and will consistently exceed one thousand dollars ($1,000).  Supervisor Peterson would like to continue to represent his clients who are attempting to collect money judgments against individuals who are employed by the County.  As a supervisor, Mr. Peterson is responsible for the County’s budget and participating in the collective bargaining process with the County employee bargaining units.  


Supervisor Peterson also would like to represent individuals in the future who are employees of the County in legal matters that may be civil litigation or some other non-adversarial matter such as writing a will or trust.


The Tuolumne County Sheriff’s Posse, Inc. (“Posse”) is a California non-profit corporation.  Supervisor Peterson is an active member of the Posse.  One of the main functions of the Posse is to sponsor the Mother Lode Roundup and Parade every year.  For the past three years, the County has contributed five thousand dollars to the Posse to help with the expenses of putting on the Mother Lode Roundup and Parade.  Supervisor Peterson is responsible for the County’s budget and determining which outside agencies and groups like the Posse receives funding from the County.  

ANALYSIS


Nothing in the conflicts-of-interest provisions of the Act prevents a public official from holding a second position, whether it be in public or private employment.  However, economic interests may limit the extent to which the public official can “make,” “participate in making,” or “influence” the County’s governmental decisions.  


Section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the public official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable and material financial effect on one or more of his or her economic interests.

Steps 1. & 2. Is Supervisor Peterson a public official “making,” “participating in making,” or “influencing” a governmental decision?

The conflict-of-interest prohibition applies only to public officials. 
“Public official” is defined as “every member, officer, employee or consultant of a state or local government agency. . . .” (Section 82048.)  Since Mr. Peterson is a member of the Tuolomne County Board of Supervisors, he is a public official who will be making, participating in or influencing governmental decisions within the meaning of the Act.  (Section 87100; regulations 18701, 18702.1 - 18702.3.)  

Step 3. What are Supervisor Peterson’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (Regulation 18700(b)(3).)  You have identified the following economic interests under the Act which may potentially be affected: 

1. A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)).

2. A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

3. A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3).  The definition of “income” includes a pro rata share of any income of any business entity in which the official or spouse owns a 10-percent interest or greater. (Section 82030(a).) 

Tuolumne County Sheriff’s Posse


Supervisor Peterson does not have an investment interest in a business entity through his membership in the Posse since the Posse, as a nonprofit, is not a business entity according to the Act.  The Act defines “business entity” as any organization or enterprise operated for profit.  (Section 82005.)  Also, the Posse does not appear to be a source of income (or gifts) to Supervisor Peterson.  (Dorsey Advice Letter, No. I-92-302.)  Based on these facts, Supervisor Peterson’s Posse membership is not considered to be an economic interest under the Act so the analysis for this interest is concluded.

Law Firm


Based on the information provided, Supervisor Peterson appears to be the sole owner of his law firm.  As such, he has an economic interest in this business entity as an officer of the firm as well as an investor.  (Sections 87103(a) and (d); regulations 18703.1(a) and (b).)  Additionally, he has an economic interest in the firm because of the income he has received from it.  (Section 87103(c).)  Supervisor Peterson will have an economic interest in the firm any time that income is received or promised to the firm in an amount of $500 or more, attributable to him within 12 months prior to the time that a decision before him is made.  

Clients of the Law Firm

Pursuant to sections 87103(c) and 82030, Supervisor Peterson also has an interest in an individual who is a source of income to his firm since presumably his ownership interest in the firm equals or exceeds 10%.
  Since we are assuming that he has a 100% interest in his law firm, he will have an economic interest in a particular client if the income attributed to him from the client will aggregate to $500 or more during the relevant 12 month time period. 

You stated that Supervisor Peterson will most likely exceed this $500 threshold for his two existing clients who are attempting to collect money judgments against individual County employees.  They are, therefore, economic interests of Supervisor Peterson.  Your second question is hypothetical concerning clients Supervisor Peterson may acquire in the future.  The Commission does not give advice in answer to purely hypothetical questions.  (Regulation 18329(b)(8)(D) and (c)(4)(D).)  If Supervisor Peterson does acquire these clients, please apply the general analysis provided in the enclosed, “Can I Vote? Conflicts of Interest Overview” pamphlet or resubmit the question with the new facts.

Step 4. Will these economic interests be directly or indirectly involved in the decision?

The fourth step in analyzing a potential conflict of interest is to determine whether the official's economic interest is directly or indirectly involved in the governmental decision at issue.  (Regulation 18700(b)(4).)  This step is important because it helps determine which test for materiality to use in the next step when deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interests.

A business entity, a source of income, or a source of gifts is directly involved in a decision when that person: 

· “Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request [Regulation 18704.1(a)(1)] or;

· “Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.”  A source of income is the “subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person” or business entity. (Regulation 18704.1(a)(2).)

Therefore, if Supervisor Peterson’s law firm or his clients meet either standard listed above, they will be considered to be directly involved in the decision. In addition, under the Commission’s regulations, an economic interest which is not directly involved under the rules stated above is considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.1(b).)  In this case, the law firm and the two clients determined to be economic interests are not named parties in the decision and they are not applying to the Board for any permit right.  In fact, the decisions are regarding the formulation of the County budget and collective bargaining with County employees, which do not directly involve any of Supervisor Peterson’s three economic interests. 

Step 5. Which materiality standards should be used to decide if there will be a reasonably foreseeable material financial effect?

Law Firm

If the business entity (economic interest) is not directly involved in the governmental decision, regulation 18705.1(c) would be applicable.  Under these circumstances, Supervisor Peterson would need to determine whether the business entity is listed on the Fortune 500, on the New York Stock Exchange, or the NASDAQ/AMEX.  Secondly, he must determine the increase or decrease in the dollar amount the governmental decision would have to the business entity's gross revenues for a fiscal year.  After making these determinations, apply regulation 18705.1(c).  For example, for a business entity that is not listed on the Fortune 500 or any exchange listed above,
 the regulation states that the decision will have a material financial effect on your economic interest if:

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)                                                                                           


� If Supervisor Peterson owns less than 10% of the law firm, then the clients of the law firm are not economic interests to him.


�  Regulation 18705.1 provides different materiality thresholds depending on the financial size of a business entity.  Prior to January 16, 2003, the middle two rankings could be applied where the business was listed on the specified exchange or, in the alternative, if the business met the financial criteria for listing on the exchange.  (See subdivisions (c)(2) and (c)(3).)  In January 2003, new alternate criteria for the middle two rankings became effective.  The new alternate criteria consider whether the business entities meet specified thresholds for earnings before taxes or net income.  Under the revised regulation, public officials can apply the standards in subdivisions (c)(2) and (3) if the business is listed on the specified exchange, or if the business meets the specified earnings or income thresholds set forth in the regulation.





