





March 11, 2003

H. Peter Klein, County Counsel

Office of the County Counsel

501 Low Gap Road, Room 1030

Ukiah, CA 95482

Re:
Your Request for Advice


Our File No.   A-03-006

Dear Mr. Klein:


This letter is in response to your request for advice on behalf of Richard Shoemaker, Supervisor for the Second District of the Mendocino County Board of Supervisors, regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTIONS


1.
Does Supervisor Shoemaker have a conflict of interest disqualifying him from making, participating in making or influencing a vote on the Ukiah Valley Area Plan (“UVAP”), based on his economic interest in his personal residence and the improvements to the access road to his residence that would accompany approval of the UVAP?


2.
Does Supervisor Shoemaker have a conflict of interest disqualifying him from making, participating in making or influencing a vote on the UVAP, based on his economic interest in a client who is a source of income to him in excess of $500 over the past 12 months, and who has an option to purchase property within the UVAP area and seeks rezoning of that property from agricultural to residential for the building of low-income housing, or from the portion of the UVAP dealing with that decision, if that decision is segregated from the rest of the UVAP?


3.
Does Supervisor Shoemaker have a conflict of interest disqualifying him from making, participating in making or influencing a vote on the UVAP, based on his economic interest in other clients within the UVAP area who may be sources of income equal to or greater than $500 within the last 12 months?


4.
Does Supervisor Shoemaker have a conflict of interest disqualifying him from making, participating in making or influencing a vote on the UVAP, based on his economic interest in his business, Green Lion Landscape Services, which, among other things, provides services to clients within the UVAP area?

CONCLUSIONS

1. No, unless it is reasonably foreseeable that the improvements to the access road that would result from the development of the 80-acre parcel adjacent to his property would have a material financial effect on the value of his property, sufficient to rebut the presumption of non-materiality.

2. Yes.  The rural housing development corporation initiated a proceeding before Supervisor Shoemaker’s board and is a source of income in excess of $500 over the past 12 months to him.  Therefore, the corporation is directly involved in a governmental decision before Supervisor Shoemaker’s board, and his conflict of interest is disqualifying.

3. Possibly, depending on the applicable materiality standard.

4. No.  Supervisor Shoemaker has determined that the materiality standard applicable to his business will not be met.  Therefore, there is no disqualifying conflict of interest present related to Green Lion.

FACTS


The following facts were provided in your original letter and in subsequent telephone conversations with Commission staff on March 10, 2003.


Supervisor Richard Shoemaker represents the 2nd District of Mendocino County.  Supervisor Shoemaker has been a county supervisor for six years.  His district is about 7.5 square miles in a county of approximately 3,500 square miles in size.  Roughly 80% of the population of the 2nd district lives within the boundaries of the City of Ukiah.  The City of Ukiah is wholly contained in the 2nd district.


The county has undertaken the process of reviewing and possibly implementing the Ukiah Valley Area Plan (“UVAP”).  This plan, when and if adopted, will be a part of the Mendocino County General Plan.  The City of Ukiah is excluded from the UVAP because the board of supervisors has no planning authority over the City of Ukiah.


The UVAP is intended, when adopted, to provide comprehensive, long-term policy direction for growth and development in the Ukiah Valley.  The UVAP addresses five of seven elements required by state law, excluding noise and housing.  The three major elements of the plan are:


Research Elements:  Open space and conservation, historic and archaeological 
safety and energy.

Infrastructure Elements:  Airport, community facilities and services, parks and recreation, circulation and transportation.


Development Elements:  Community design and land use.  


Supervisor Shoemaker owns a 1.25-acre parcel within the city limits of Ukiah.  It is his principal residence and the location of his landscape contracting business.  He has owned this property since 1990.  His property lies approximately 550 feet from a portion of the unincorporated county area included in the Ukiah Valley Area Plan.   


There is an 80-acre parcel approximately 550 feet from Supervisor Shoemaker’s real property, which is currently undeveloped and is the subject of a possible zoning designation change in the UVAP.


Supervisor Shoemaker’s property is accessed by a substandard two-lane road at this time.  The road then continues through the 80-acre undeveloped parcel that would be included in the UVAP. The city has plans to widen the road and connect it to a main east-west street 1,100 feet to the east.  The UVAP will propose the county cooperate and participate in this upgrade, through financial and regulatory support.  It will then be designated as a main roadway connecting the only existing east-west corridor to a more easterly, shorter but important east-west corridor.  As development occurs, road improvement will be required to occur on at least 70% of the road Supervisor Shoemaker’s property faces.  The 70% of the road on which improvement will be required to occur will be the county portion of the road associated with the 80-acre parcel; Supervisor Shoemaker’s property is fronted by a portion of the road owned by the city.


Supervisor Shoemaker also owns a landscape contracting company which is operated as a sole proprietorship.  This business provides installation and landscape maintenance services.  The business, Green Lion Landscape Services (“Green Lion”) provides services to client properties within the UVAP area.


A client of Green Lion, which, as clarified in our March 10, 2003, telephone conversation, is a source of income to Supervisor Shoemaker in excess of $500 over the last 12 months, has an option agreement to purchase real property in the UVAP area, which the client wants redesignated and rezoned from agricultural to residential.  This option agreement has not yet been exercised.  This client has also been in discussion with landowners within 550 feet of Supervisor Shoemaker’s real property to acquire that property.  No agreement has been entered into between these parties for that property.  This client is a rural housing development corporation, which acquires real property for resale to low-income persons. This corporation also assists low-income persons to build houses on this property.  The property and houses are owned, ultimately, by persons other than the development corporation.  Neighboring property to the property for which an option to purchase exists, the Olga Hudson subdivision in the UVAP area, was a property originally owned by the development corporation and is now owned by private residents.  Supervisor Shoemaker does not provide landscaping services to residents of this subdivision, nor does Supervisor Shoemaker provide services to properties owned by the development corporation in the UVAP area.

Supervisor Shoemaker provides landscape services to other clients with real property ownership in the UVAP area, some of whom may be sources of income equal to or in excess of $500 over the past 12 months, according to facts obtained by telephone on March 10, 2003.  With respect to these clients, Supervisor Shoemaker has represented that no board of supervisor’s decision involving action of the UVAP, will result in an increase or decrease in Green Lion’s gross revenues for a fiscal year in the amount of $20,000 or more; nor will the board’s decision result in Green Lion incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; nor will the board’s decision result in an increase or decrease in the value of Green Lion’s assets or liabilities of Green Lion by $20,000 or more.

ANALYSIS

The primary purpose for the conflict of interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Step One:  Is Supervisor Shoemaker a “public official”?
As a member of the Mendocino County Board of Supervisors, Supervisor Shoemaker is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is subject to the conflict of interest provisions of the Act.  (Section 82048; regulation 18701(a).)

Step Two:  Is Supervisor Shoemaker making, participating in making, or influencing a governmental decision?
As a member of the board of supervisors, Supervisor Shoemaker will “make a governmental decision” if he votes on the UVAP.  (Section 87100; regulations 18702 and 18702.1.)

Step Three:  What are Supervisor Shoemaker’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


�  These questions are based on the Act’s conflict-of-interest analysis provided at Regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





