





March 3, 2003

James R. Sutton

Nielsen, Merksamer, Parrinello,

Mueller & Naylor, LLP

770 L Street, Suite 800

Sacramento, CA 95614

Re:
Your Request for Advice


Our File No. A-03-008

Dear Mr. Sutton:


This letter is in response to your request for advice on behalf of ​Friends of Mark Wyland regarding the campaign finance provisions of the Political Reform Act            (the “Act”).

QUESTION


May Assemblyman Wyland raise funds in amounts that are not subject to  Proposition 34’s limits on contributions to pay off the outstanding debt from his November 2000 election?    

CONCLUSION


Section 85321 permits Assemblyman Wyland to raise funds in amounts not subject to the limits of sections 85301 and 85302 for the sole purpose of repaying debt from the November 2000 election, as discussed in the analysis section below.  For audit and enforcement purposes, Assemblyman Wyland’s debt from the pre-Proposition 34 election must be segregated in the 2002 committee which will not conduct any fundraising for a future election, but will only raise funds for debt retirement.   

FACTS


Assemblyman Wyland was first elected to the Assembly in the November 2000 election.  The campaign committee which he set up for this election – Friends of Mark Wyland – had outstanding debt of $530,000 after the election, most of which constituted a personal loan from Assemblyman Wyland to the committee.  After the November 2000 election, Proposition 34’s limits on contributions to Assembly candidates went into effect.  

Although Assemblyman Wyland fully anticipated raising the funds to pay off the debt from his November 2000 election, he also wanted to begin fundraising for his November 2002 re-election campaign.  As was common practice, Assemblyman Wyland’s treasurer used the same bank account and committee name for the re-election effort, and amended the Statement of Organization for the 2000 committee to indicate that it would raise money for the November 2002 re-election.  


Assemblyman Wyland won re-election in the November 2002 election.  His committee now has approximately $190,000 in cash on hand, though he has not used any of these funds to pay down the $530,000 debt which remains after the November 2002 election.  Assemblyman Wyland has set up a 2004 committee to conduct fundraising for his reelection.    
APPLICABLE LAW


Your question requires us to interpret section 85321, concerning fundraising for pre-Proposition 34 debt, together with section 85316 (Proposition 34 limits on post-election fundraising), regulation 18531.6 interpreting those two sections, and the new committee formation and termination rules (regulations 18521 and 18404.1).


Proposition 34 limits contributions from persons to legislators to $3,000 per election (§ 85301(a)), and limits contributions from small contributor committees to legislators to $6,000 per election (§ 85302(a)).
  In addition, Proposition 34 provides that a state candidate may not personally loan his or her campaign an outstanding amount of more than $100,000.  (§ 85307.)


The Act has two rules about post-election fundraising:  a general rule applicable to elections conducted under the Proposition 34 limits, and a more specific rule applicable to elections held prior to January 1, 2001.  


For elections conducted under Proposition 34’s limits, section 85316 restricts post-election fundraising as follows:

   “A contribution for an election may be accepted by a candidate for elective state office after the date of the election only to the extent that the contribution does not exceed net debts outstanding from the election, and the contribution does not otherwise exceed the applicable contribution limit for that election.”  (Emphasis added.)


For elections held prior to January 1, 2001, section 85321states:  

   “Notwithstanding any other provision of this chapter, if a candidate for elective state office or the candidate’s controlled committee had net debts resulting from an election held prior to January 1, 2001, contributions to that candidate or committee for that election are not subject to the limits of Sections 85301 and 85302.”  (Emphasis added.)  

Section 85321 was added to the Act by SB 34, cleanup legislation that amended Proposition 34 nine months after the initiative took effect.  (Stats. 2002, Ch. 241, effective September 4, 2001.)  Section 85321 contains the phrase “[n]otwithstanding any other provision of this chapter,” referring to chapter 5 of the Act.  The use of this phrase constitutes “an express legislative intent to have the specific statute control despite the existence of other law which might otherwise govern.”  [Citations omitted.]  People v. DeLaCruz (1993) 20 Cal.App.4th 955, 963.  


In addition, section 85316 is a general provision about post-election fundraising, and section 85321 is a more specific and later-enacted provision addressing fundraising for debts from pre-Proposition 34 elections.  It is a recognized principle of statutory construction that a specific provision relating to a particular subject will govern a general provision, and that if there is a conflict between two provisions, the later enacted provision will control.  Woods v. Young (1991) 53 Cal.3d 315, 325, and Corona-Norco Unified School Dist. v. City of Corona (1993) 13 Cal.App.4th 1577, 1584.

Regulation 18531.6, titled “Treatment of Debts Outstanding After An Election,” was adopted by the Commission in October of 2001, shortly after the effective date of SB 34.  This regulation interprets the Act’s post-election fundraising provisions and addresses the transition from unrestricted fundraising to fundraising under Proposition 34.  Regulation 18531.6 states as follows:  

   “(a)  Pre-2001 Elections.  Government Code section 85316 does not apply to a candidate for elective state office in an election held prior to January 1, 2001.

   (1)  There are no contribution limits in effect for elections held prior to January 1, 2001 for contributions made on or after January 1, 2001.

   (2)  Contributions for an election held prior to January 1, 2001 may be accepted in an amount that exceeds net debts outstanding.

   (b)  2001 and Subsequent Elections.  Government Code section 85316 applies to a candidate for elective state office in an election held on or after January 1, 2001, as follows:

   (1)  The contribution limits of Government Code sections 85301 and 85302 apply to any candidate controlled committee formed on or after January 1, 2001, whether the committee is designated for an election held pre- or post-January 1, 2001. 

   (2)  Beginning January 1, 2001, contributions received by any candidate controlled committee formed prior to January 1, 2001, for an election held after January 1, 2001, are subject to the limits of Government Code sections 85301 and 85302.

   (3)  Transfers to a committee formed for an election held on or after January 1, 2001, are subject to the requirements of 2 Cal. Code Regs. section 18536.

   (c)  A candidate for elective state office subject to subdivision (b) of this regulation may use contributions accepted pursuant to Government Code section 85316 only for payment of net debts outstanding for an election.

   (d)  For purposes of this section, ‘net debts outstanding’ includes the following:

   (1)  An amount necessary to cover the cost of raising funds as permitted  under this section;

   (2)  Any costs associated with complying with the post-election requirements of this Title and other necessary administrative costs associated with winding down the campaign, including office space rental, staff salaries, and office supplies; and 

   (3)  The total amount of unpaid debts, loans and accrued expenditures incurred with respect to an election, less the sum of:

   (A)  The total cash on hand available to pay those debts and obligations, including:  currency; balances on deposit in banks, savings and loan institutions, and other depository institutions; traveler’s checks; certificates of deposit; treasury bills; and any other committee investments valued at fair market value; and

   (B)  The total amounts owed to the candidate controlled committee in the form of credits, refunds of deposits, returns, or receivables, or a commercially reasonable amount based on the collectibility of those credits, refunds, returns, or receivables….” 


The enactment of Proposition 34 also prompted the Commission to revise its regulations concerning the formation and termination of state candidates’ campaign committees.  A state candidate previously was permitted to use the same committee for election to multiple terms of the same office and could simply “redesignate” the committee for the next election, as Assemblyman Wyland did in this case.  However, regulation 18521(a) was amended effective May 26, 2002, to provide that a state candidate must establish a new controlled committee and campaign bank account for election to each specific term of office.
  Requiring a separate committee for each term of office facilitates candidates’ compliance with the contribution limits, voluntary spending limits, and post-election fundraising restrictions of Proposition 34.     


In addition, state candidates used to be permitted to keep old committees from previous elections open indefinitely, regardless of whether the committees had debt or not.  However, in February of 2002, the Commission adopted regulation 18404.1 which sets specific deadlines for when state candidates’ controlled committees must terminate.  Under the regulation, candidate controlled committees with no net debt outstanding must be terminated no later than nine months after the date the candidate leaves office or his or her current term of office ends.  (Reg. 18404.1(a)(1) and (b)(1).)  Candidate controlled committees with net debts outstanding must be terminated no later than 24 months after  the date the candidate is defeated, leaves office, or the term of office ends.  (Reg. 18404.1(a)(2) and (b)(2).)     

ANALYSIS


Assemblyman Wyland has $530,000 in debt outstanding that he incurred for his November 2000 election to the Assembly.  You ask 
whether Assemblyman Wyland may raise funds in amounts that are not subject to the contribution limits of  Proposition 34 to pay off this debt.


The law is clear that for debt from state legislative elections held before January 1, 2001, the contribution limits of sections 85301 and 85302 do not apply, and for debt from legislative elections held after that date, the limits do apply.  (§§ 85316, 85321, reg. 18531.6.)  This straightforward application of the statutes and regulation works in the situation where state candidates’ 2000 committees were not redesignated and were kept separate from their 2002 campaign activity.  However, Assemblyman Wyland’s committee was used for the 2000 election, and the same committee (with the $530,000 debt carried forward) was redesignated and used for the 2002 election.  The committee’s activity spanned the unregulated and regulated regimes, and as a result, its activity is governed in part by rules applicable to both regimes. 


We interpret section 85321 to permit Assemblyman Wyland to raise contributions  in excess of the limits of sections 85301 and 85302 to repay debt from his 2000 election.
  However, because Assemblymember Wyland’s committee was redesignated and used for the 2002 election that was subject to Proposition 34, section 85321 must be applied in conjunction with rules applicable to the 2002 election.  


Under rules applicable to the 2002 election, the committee may only raise post-election funds subject to contribution limits to the extent it has “net debts outstanding.”  (Reg. 18531.6(d).)  You forwarded campaign reports showing that the 2002 committee has $190,000 in cash on hand remaining after the 2002 election.  The 2002 committee also has the $530,000 debt that was incurred for Assemblymember Wyland’s 2000 election.  Thus, under regulation 18531.6(d), the “net debts outstanding” of the 2002 committee total $340,000 ($530,000 minus $190,000). 


Under the Act, the $190,000 cash on hand in the 2002 committee may be applied to repay the $530,000 debt.
  In addition, under sections 85321, 85316 and regulation 18531.6, the committee may raise funds not subject to the contribution limits of sections 85301 and 85302 to repay the 2002 committee’s net debts outstanding of $340,000.
   



For audit and enforcement purposes, the debt for which contributions in excess of the limits of sections 85301 and 85302 may be raised must be segregated in the 2002 committee which will not be conducting any fundraising for a current election, but will only raise funds for debt retirement.  (Assemblyman Wyland has set up a 2004 committee for his re-election to the Assembly and will conduct all fundraising for a future election from that committee.)  The fact that the 2002 committee is raising funds to pay off debt from a pre-Proposition 34 election should be noted on the committee’s disclosure reports and on the committee’s written solicitations for funds.  In fundraising to repay this debt, we note that section 85305 of the Act which limits contributions from one state candidate to another to $3,000 per election does apply.  In addition, the 2002 committee will be required to terminate according to the deadlines set forth in regulation 18404.1(b).    


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These contribution limits have been adjusted for inflation to $3,200 and $6,400, respectively, for elections occurring after January 1, 2003.  (§ 83124; Regs. 18544 and 18545.)


�  Previous advice under the one-bank account rule of section 85201 has permitted candidates to transfer debt between a committee for a subsequent election to the same office, but not between committees for election to different offices.  (Richardson Advice Letter, No. A-01-008, Herman Advice Letter,          No. A-91-238, and Woolstrum Advice Letter, No. A-90-188.)  Under the new committee formation rules for state candidates, debt incurred by a candidate/committee for election to one term of office would generally not be transferable to a new committee for election to a different term of office.


�  We note that the Gould Advice Letter, No. A-01-241, did not address issues pertaining to section 85321.    


�  Section 85316 and regulation 18531.6 contemplate that funds remaining after an election generally will be applied to debt where a candidate has net debts outstanding after an election.  We have advised that section 85316 does not mandate that cash on hand be used for the purpose of paying down debt, however, under that statute and regulation 18531.6, the maximum amount that the candidate may raise is the “net debts outstanding” amount, so if the cash on hand is not applied to the debt, some of the debt will remain unpaid.  


�  A broader reading of section 85321 for committees that were active in both a pre- and post-Proposition 34 election does not seem appropriate.  Under a broader reading, the 2002 committee’s cash on hand of $190,000 could be carried forward without attribution to a new committee for Assemblyman Wyland’s 2004 election (under § 85317), and the Assembly member could also raise unlimited amounts to pay off the $530,000 debt to himself.  This interpretation would effectively unwind the committee’s redesignation and ignore the facts that the committee operated in both the 2000 and 2002 election cycles, and that the debt was brought forward into the 2002 election cycle.  











