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June 6, 2003

Mr. Stephen Shane Stark

County of Santa Barbara

105 E. Anapamu Street, Suite 201

Santa Barbara, CA  93101

Re:
Your Request for Advice


Our File No. A-03-015

Dear Mr. Stark:


This letter is in response to your request for advice on behalf of ​the South Coast Community Media Access Center regarding the conflict of interest code provisions of the Political Reform Act (the “Act”).

QUESTIONS


1.  Is the South Coast Community Media Access Center (“CMAC”), a nonprofit corporation established as the legal entity designated by a County of Santa Barbara cable television franchise as the public and educational television access provider within south Santa Barbara County, a “local government agency” subject to the Act?  

2.  If CMAC is subject to the Act, when does it need to adopt a conflict of interest code and when are its directors and officers required to file disclosure statements under section 87302.6?  

CONCLUSIONS

1.  In the Siegel Opinion, the Commission set forth criteria to consider in determining whether an entity should be considered a “local government agency” subject to the Act.  Applying these criteria below, we find the formation criterion to be met.  However, we find the  funding and governmental purpose criteria are not met.  CMAC’s primary source of funding is from the private entity Cox Communications through franchise agreements, and CMAC is not performing a function traditionally or predominantly performed by government agencies.  And the fourth criterion, treatment as a governmental entity by other laws, though met, is not determinative here.  Under the facts presented, we conclude that CMAC does not meet the Siegel criteria and is not considered a local government agency under section 82041 of the Act.         

2.  Because we have concluded that CMAC is not considered a local government agency under the Act, CMAC is not required to adopt a conflict of interest code.  

FACTS


You submitted extensive facts with your request for advice, including a detailed description of the formation, organization, funding and operation of the nonprofit public media access provider CMAC.  You enclosed a copy of the Operating Agreement between the County of Santa Barbara and CMAC and correspondence relating to CMAC’s formation.  In addition, the director of CMAC answered some questions concerning the operation of CMAC and provided background about public access television generally.  Many of the facts provided have been incorporated in the body of this letter at the relevant point in the Siegel analysis.  

As general background, most franchises granted to cable companies by local governments provide for public, educational, and governmental access channels (often referred to as PEG channels).  Public, educational, and governmental access channels are authorized by federal law.  (47 U.S.C. 531.)  Federal law provides that a local government which issues a cable franchise may require the cable company holding the franchise to provide channel capacity for public, educational or governmental use.  


The three types of PEG channels serve different purposes.  Public access channels permit  individual citizens and groups to produce local programs.  These channels enable individuals or groups from the community to produce studio programs, or to use cameras, lighting kits and audio equipment from the station to shoot programs in the field.  Public access channels have been referred to as an electronic public soapbox, where all views are permissible except obscene programming.  (Com-17 is the community access channel managed by CMAC in southern Santa Barbara.  Com-17’s mission is to offer “the community an opportunity to present ideas, opinions and interests via the television medium.”)  Educational access channels exist to provide educational programming, commonly using imported educational programs and collaborating with local schools and universities.  Governmental access channels provide gavel-to-gavel coverage of city council meetings, board of supervisors meetings, and other public hearings.   (CMAC does not manage the two governmental access channels that exist in Santa Barbara.)             

Your advice request asks whether CMAC, the local public and educational access provider in the south coast area of Santa Barbara, is considered a “local government agency” under the Act.  The south coast area of Santa Barbara County includes both the City of Santa Barbara and unincorporated areas of the county.  Under previous franchise agreements, Cox Communications provided cable television service to the area and operated the public access channel.  The county board of education operated the educational channel in conjunction with Cox Communications and the University of California Santa Barbara television department.


Changes in the creation or financial support for access channels are typically made when cable franchises are negotiated or re-negotiated.  In Santa Barbara, the cable franchises were expiring and negotiations for new franchises commenced between Cox Communications and the city and county.  Private citizens and a city-created citizens’ advisory commission recommended that a nonprofit entity operate the public access and educational channels.  Cox Communications desired to cease providing these services and so indicated in the franchise negotiations.  The new franchise agreements, granted in January 2002 for the period January 1, 2003, through January 10, 2015, specify that the county and city will designate an independent nonprofit corporation to manage the public access and educational channels.  CMAC was created in the spring of 2002 as a California non-profit 501(c)(3) corporation. 

ANALYSIS

A.  Applicable Law.
A “local government agency” is defined in the Act as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.) 


The inquiry here is whether CMAC is a local government agency.  The Commission used a four-part factual test to distinguish governmental from non-governmental entities in In re Siegel (1977) 3 FPPC Ops. 62.  In the Siegel Opinion, the Commission was faced with the issue of whether the Pico Rivera Water Development Corporation, a nonprofit corporation, should be considered a local government entity.  The Pico Rivera Water Development Corporation was a nonprofit corporation that was founded to acquire, maintain, and operate a water system. 

In analyzing whether the Pico Rivera Water Development Corporation was a governmental entity, the Commission set forth four criteria:

   (1)  Whether the impetus for formation of the entity originated with a government agency;

   (2)  Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

   (3)  Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

   (4)  Whether the entity is treated as a public entity by other statutory provisions.  
Examining the entity, the Commission found that the city council was directly involved in the formation of the water development corporation, and that the city council had the right to disapprove the name of anyone submitted to serve on the board.  With respect to funding, it found that the city was required to pay rent to the corporation until the bonds were retired, even if receipts from the operation of the water system were not sufficient to meet these costs – in essence, guaranteeing the bonds of the corporation.  More evidence that the corporation was fulfilling a public function was the fact that the water system would be operated solely by city employees.  Further, the opinion considered it significant that the acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities.  Finally, the corporation’s bonds enjoyed the same legal status as those issued by a public body under California’s tax and securities laws. 

One year later, the Commission used the same criteria to determine that the Bakersfield Downtown Business Association and Chamber of Commerce were not “city agencies” that were  required to adopt a conflict of interest code.  (In re Leach (1978) 4 FPPC Ops. 48.)  In Leach, the Commission found that the primary purpose of the Downtown Business Association and the Chamber of Commerce was nongovernmental in character.  The Commission stated that “[a]lthough it is true that both the Association and the Chamber perform certain functions for the City which presumably are beneficial to the public, we do not think that these activities raise otherwise private entities to the level of public agencies.”  (In re Leach, supra.)

The Siegel and Leach opinions both dealt with determining whether local entities were public (governmental) or private (non-governmental) in character.  In the Vonk Opinion, the Commission was faced with a different question – did the Act’s conflict of interest code provisions apply to a statewide agency that was created by the Legislature, but which functioned similar to a private insurance company?  The Vonk Opinion addressed whether the State Compensation Insurance Fund was an “agency” required to adopt a conflict of interest code under section 87300 of the Act.  

Despite the fact that the State Compensation Insurance Fund’s functions were similar to that of a private workmen’s compensation insurance company, the Commission concluded that the Fund was a state agency required to adopt a conflict of interest code.  The Vonk Opinion stated:  

   “In Siegel and Leach we did isolate a number of specific criteria which we thought helpful to determine whether ostensibly private entities were truly public in nature.  

   These criteria, however, were not intended to be viewed as constituting a litmus test for determining whether an entity is public for purposes of the Political Reform Act.  Indeed, it seems to us that criteria necessary to determine when private entities become so suffused with attributes of sovereignty as to be considered public in nature, are simply not necessary to determine whether an entity specifically authorized by the state constitution is a public agency.  In the case of the Fund, we believe its constitutional provenance makes it absolutely plain that the Fund is public in nature.”   (In re Vonk, (1981) 6 FPPC Opinions 1.)      

 
B.  Application of the Siegel Criteria.
Following these Commission opinions, we apply the Siegel test to the detailed facts you have provided to determine whether CMAC should be considered a “local government agency” under the Act.

1.  Did the impetus for formation of the entity originate with a government entity?
Generally, the first criterion of the Siegel test is met where an entity is created by statute or ordinance or by some official action of another governmental agency.  (Maas Advice Letter, No. A-98-261; Moser Advice Letter, No. A-97-400.)  In this case, the impetus for creating a nonprofit corporation to operate the cable public access channels in the south coast area of Santa Barbara came when the local private cable company, Cox Communications, decided it no longer wanted to operate the public access channels.  


As stated above, Cox Communications provided cable television service to the area and operated the public access channel under previous franchise agreements.  The county board of education operated the educational channel in conjunction with Cox Communications and the University of California Santa Barbara television department.  The franchises were expiring and negotiations for new franchises commenced between Cox Communications and the city and county.  Private citizens and a city-created citizens’ advisory commission recommended that a nonprofit entity operate the public access and educational channels.  Cox Communications desired to cease providing these services and so indicated in negotiations.  

The new franchise agreements, granted in January 2002 for the period January 1, 2003, through January 10, 2015, specified that the county and city would designate an independent nonprofit corporation to manage the public access and educational channels.  CMAC was created in the spring of 2002 as a California non-profit 501(c)(3) corporation.  

The initial directors of CMAC were Dick Flacks (a professor at the University of California and a proponent of an access center), Matt Zuchowicz (an employee of the county schools) and Gary Dobbins (a private videographer).  A team composed of representatives from the county, cities of Santa Barbara and Carpinteria, the county Office of Education, the Public Access Advisory Committee, and Cox Communications accomplished the transition from Cox Communications to CMAC.  The team recruited and oriented CMAC’s Board of Directors.  The board of directors has 20 voting members, plus one non-voting member each from the county and Cox Communications. 

The Santa Barbara County Board of Supervisors and the Santa Barbara City Council approved operating agreements with CMAC in November 2002.  Cox Communications continued to manage the public access channels during the transition period until December 31, 2002.  On January 1, 2003, CMAC assumed responsibility for public access operations.  


Returning to the first question in the Siegel analysis, here, the initial impulse for the formation of CMAC was the private cable operator’s desire to divest itself of responsibility for the public access channels.  However, the City and County of Santa Barbara were closely  involved in the process by which responsibility for the cable access channels was transferred from Cox Communications to CMAC, and the city and county approved the operating agreements with CMAC.  Therefore, the Siegel formation criterion is met. 

2.  Is the entity substantially funded by, or is its primary source of funds, a government agency?

To answer the second question in the Siegel analysis, we examine the funding of CMAC.    

CMAC is funded primarily by Cox Communications through franchise agreements with the  county and the city.  Cox Communications funded CMAC with a capital endowment of $1 million and a cash grant of $450,000, which are specified in the franchise agreement with the county.  In addition, Cox Communications funded CMAC with a voluntary donation of $1.7 million for operations or capital purposes, bringing Cox Communications’ total up front funding for CMAC to just over $3 million.  CMAC is also funded with approximately $300,000 annually (for ten years) from the City of Santa Barbara in franchise fees, as specified in the city’s franchise agreement.
  The funds are to be used by CMAC in furtherance of public and educational access television.


The funds were received by the nonprofit Santa Barbara Fund for Public and Educational Access and deposited with the county treasurer.  The county board of supervisors authorized the county treasurer to purchase long-term investments with maturity not to exceed 12 years for the $1 million endowment, with the duration of the endowment coinciding with the term of the franchise agreement.  The treasurer will also invest the initial donation and cash grant.  


The county’s financial contribution to CMAC is to make available, if needed, a site for the future location of access center facilities free of charge to CMAC.  CMAC would construct the building at the site, to be selected by the county.


CMAC submits an annual budget to the county for information.  It is required to maintain records and accounts available for inspection by county auditors.  The county does not approve CMAC’s budget.  Rather, CMAC may draw down funds as it wishes.  CMAC may also seek grant funding from governmental or private sources and funding through private pledges and contributions.  

Although its source of funding is mixed, CMAC’s primary source of funding is the private entity Cox Communications through an up front endowment and ongoing franchise fees.  The city receives franchise fees from Cox Communications and is in turn obligated to make an annual payment to CMAC.  Because CMAC is not funded primarily or substantially through government funds, this Siegel criterion is not met. 

3.  Is one of the principal purposes for which the entity is formed, to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?



According to information provided by the Director of CMAC, the majority of public access channels in California are operated by nonprofit corporations; most others are operated by cable companies.  He noted that many cable companies prefer to have public access programming operated by a nonprofit corporation rather than run it themselves because there are often controversial First Amendment issues surrounding programming that appears on public access stations which may conflict with a cable company’s image in the community.  

The County and the City of Santa Barbara have not traditionally operated public access channels, though they are authorized to do so.  As indicated above, before CMAC was formed, the cable operator managed the public access channel, and the county board of education managed the educational channel in conjunction with Cox Communications and the University of California Santa Barbara television department.  The nonprofit corporation CMAC, formed to operate the public access channels in the south coast area of Santa Barbara, is not providing a service that government agencies traditionally perform. 

Another factor considered by the Siegel Opinion to be relevant in determining whether an entity should be considered a local government agency is the degree to which government actors control or are involved in its operations.  The degree of governmental control exercised over an entity’s operations helps answer the question of whether the entity is performing a governmental function.  In the Siegel Opinion, supra, the Commission stated that “[f]urther evidence that the Corporation is fulfilling a public function under this plan is that the water system is to be operated solely by city employees.”  In addition, the opinion looked at whether city council members were members of the board of the nonprofit corporation and considered the fact that the city council had a right to disapprove the name of anyone submitted to serve on the board.  (In re Siegel, supra.)  


With respect to CMAC’s Board of Directors, no elected officials serve on its board.  Neither the city nor the county appoints, approves, or may remove any voting board member.  For oversight purposes, both Cox Communications and the County of Santa Barbara have the right to appoint one non-voting member to the board.  

In addition, CMAC will operate independently of the City and County of Santa Barbara.  The operating agreement specifies that CMAC is an independent contractor:  

   “It is understood and agreed by the parties hereto that the Access Center [CMAC], while engaged in conducting the [public access] program and complying with any of the terms of this [Operating] Agreement, is an independent contractor and is not an officer, agent or employee of the County;  and officers, employees and agents of the Access Center are not entitled to any of the benefits of County employees.”  (Operating Agreement between the County of Santa Barbara and CMAC, clause XVI.)

Unlike the situation in Siegel, CMAC’s employees are not city or county employees, and are not entitled to any of the benefits thereof.  Under the terms of the operating agreements the city and county have not reserved the right to review CMAC’s operating guidelines, and they have no editorial control over the content of the programming on the public access channels managed by CMAC. 

Though the county and the city do not have control over the day-to-day operations of CMAC, the operating agreements reserve to the county and the city the right to terminate the agreement for cause or on 30 days notice.  The county or the city may terminate the operating agreement if CMAC makes impermissible expenditures, files for bankruptcy, or otherwise violates the terms of the operating agreement. 


Under the facts presented here, CMAC is not providing a service that government agencies traditionally perform.  Further, government appointees, board members, or employees are not controlling the operations of CMAC.  In fact, it appears that one of the main reasons a nonprofit corporation was chosen to be the public access programming provider is that neither the city, the county, nor Cox Communications wanted to undertake that function themselves.  All parties determined that it was preferable for a separate, independent entity to run the public access channels.  Under these facts, the traditional governmental function criterion of the Siegel analysis is not met.
      

d.  Is the entity treated as a public entity by other statutory provisions?
In Siegel, the Pico Rivera Water Development Corporation’s bonds were exempted from certain securities laws under a provision applicable to securities issued or guaranteed by a public agency, which argued that the corporation should be considered a public entity under the Act.  In contrast, the fourth inquiry in the Siegel analysis – whether CMAC is treated as a public entity by other statutes – is not determinative here.      

Under federal tax law, CMAC is treated as a nonprofit organization exempt from taxation under section 501(c)(3) of the Internal Revenue Code.  CMAC is incorporated in the State of California as a nonprofit corporation.  

With respect to the state open meeting and public records laws, the operating agreement between the County of Santa Barbara and CMAC contains a contractual provision specifying that CMAC will comply with the Brown Act and with the Public Records Act.  Because the operating agreement contains a contractual provision requiring CMAC to conduct business subject to the open meeting and public records laws, the question of whether CMAC falls within the definition of “local agency” under those statutes becomes theoretical, and further, the FPPC is not the agency that interprets whether entities are subject to the Brown Act and the Public Records Act.
    

Consistent with prior advice, the contractual provision in the operating agreement requiring CMAC to abide by the open meeting and public record laws means that the fourth prong of the Siegel analysis is met.  Unlike the facts in the Siegel Opinion, however, in this case, the fourth inquiry (whether the entity is treated as governmental by other laws), adds little to the analysis and is not determinative of CMAC’s character as governmental or not.      

3.  Conclusion.

In Siegel, after examining the structure and function of the Pico Rivera Water Development Corporation, the Commission concluded:  “that the [Water Development] Corporation is intrinsically public in character.  It is almost a fictional entity created by the City to accomplish the City’s purposes.”  Considering the facts presented here in totality, it does not appear that CMAC is “intrinsically public in character.”  

Applying the criteria set forth in Siegel to CMAC, we find the formation criterion to be met.  However, we find the government funding criterion is not met, because while CMAC’s funding is mixed, its primary source of funding is Cox Communications through franchise agreements, negotiated with the city and the county.  In addition, the third criterion – governmental purpose, is not met.  CMAC is not performing a function traditionally or predominantly performed by government agencies.  CMAC has an independent board of directors, none of the voting members of which are government officials or appointed by government officials.  In addition, the city and county have no control over CMAC’s operating guidelines, budget, or programming decisions.  And the fourth criterion, treatment as a governmental entity by other laws, while met, is not determinative.  Though CMAC presents a close case, applying the Siegel analysis, we conclude that CMAC is not considered a local government agency for purposes of the Act. 


      If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:
Hyla P. Wagner  




Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  The City and County of Santa Barbara have approximately equal numbers of subscribers to cable television, and therefore their franchise agreements provide for roughly equivalent funding for the access channels.  However, the county negotiated the money to support the access channels from Cox Communications up front, and the city built an annual payment to support the access channels into the franchise fees.  





�  We have previously applied the Siegel criteria and determined that a public access provider was a local government agency under the Act.  (Cormier Advice Letter, No. A-84-202 and Gelb Advice Letters, Nos. I-92-624 and I-93-340.)  However, the determination of whether a public access provider is considered a government agency under the Act is based on application of the Siegel factors to the specific facts and circumstances of each entity.  For example, in Cormier, supra, we advised that the Hawthorne Cable Usage Corporation, a nonprofit corporation providing public access to cable television in the City of Hawthorne, was a local government agency under the Act.  However, the facts in that case differ greatly from those at hand.  For example, the Hawthorne Cable Usage Corporation was governed by a seven-member board of directors who were elected by a majority of the city council (and the city council members were considered the members of the corporation).  In addition, the president of the corporation was the city manager or his designee; the treasurer was the chief financial officer of the city, and the secretary was chosen by the city manager.  Thus, the Hawthorne Cable Usage Corporation considered in Cormier was managed and operated by elected officials and city employees.  Moreover, the Cormier letter relied in part on a statutory section that has since been repealed (Government Code section 53066.1(j)).       


� A recent Attorney General opinion, No. 01-401 (March 12, 2002), analyzed whether the Brown Act and the Public Records Act applied to a Thousand Oaks nonprofit corporation formed to provide educational access cable programming and concluded that it did.  However, we note that the definition of when a nonprofit corporation may be considered a “local agency” under the Brown Act (Government Code sections 54951 and 54952(c)(1)) and the Public Records Act is different from the Siegel criteria used under the Political Reform Act.  Further, the facts with respect to the Thousand Oaks public access provider were different in numerous respects from the facts at hand.  For example, the Thousand Oaks School District appointed three of the nonprofit corporation’s five directors and had the right to approve the appointments of the other two directors as well.


 





