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March 12, 2003

Celia A. Brewer

City of Solana Beach

635 South Highway 101

Solana Beach, CA 92075-2215

Re:
Your Request for Advice


Our File No. A-03-019

Dear Ms. Brewer:


This letter is in response to your request for advice on behalf of ​Dr. David Powell, Councilmember for the City of Solana Beach, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter should not be construed as advice on any conduct that may have already taken place.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)

QUESTION


Does Dr. Powell have a conflict of interest prohibiting his involvement in decisions before the Solana Beach City Council (“City Council”) relating to the certification of an environmental impact report (“EIR”) and approval of certain erosion control measures for the “Cummings project?” 

CONCLUSION


No. The Cummings project concerns a residential parcel located more than 500 feet from real property that constitutes an economic interest to Dr. Powell (e.g., his residence).  The presumption in such circumstances is that these decisions will not have a reasonably foreseeable material financial effect on Dr. Powell’s economic interest in his residence.  In addition, decisions concerning the Cummings project do not re-open or otherwise change prior decisions of the City Council concerning erosion of the City’s shoreline as a whole, or any portion of the shoreline located within 500 feet of Dr. Powell’s  residence.  Dr. Powell does not have a disqualifying conflict of interest and may participate in these decisions.

FACTS


The City of Solana Beach (“City”) is a coastal community located in northern San Diego County.  The City’s coastline includes bluffs that are developed with residences, including Dr. Powell’s residence (which is located approximately 175 feet from the edge of the coastal bluff at the nearest point).  


The City has an existing Shoreline and Coastal Bluff Protection ordinance.  The City has experienced a significant increase in applications pursuant to this ordinance for shoreline protective devices over the last three years as accelerated erosion threatens more and more residential structures.  Based, in part, on the increasing number of these applications, the City is actively exploring methods to deal with this erosion.  In addition, it is engaged in formulating new policies addressing erosion of its coastline as a whole.  Ultimately, this policy debate is to yield a new local coastal plan to deal with this erosion, as well as other issues.
   


The Cummings project involves a residential parcel located on the coastal bluff and proposes installation of erosion stabilization devices to mitigate a major amphitheater-shaped failure down the face of the upper slope and lower sea cliff of the bluff.  The proposed devices consist of a 35-foot high, 82.5 foot long tie-back shotcrete seawall, and reconstructed upper bluff geogrid slope, including two notch infills, landscaped with native plant materials.  This project site is located approximately 720 feet from Dr. Powell’s residence.       


City staff has determined that the proposed project is consistent with the City’s Shoreline and Coastal Bluff Protection ordinance and is recommending that the City Council approve this project.  In addition, you state that the Cummings project is not interlinked with the City’s efforts to create a new local coastal plan or with any other projects or new policies concerning the City’s shoreline as a whole, or any portion of the shoreline within 500 feet of Dr. Powell’s residence.

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

1. - 3.   Is Dr. Powell a public official making, participating in making, or influencing a governmental decision? What are his economic interests?

In our letter providing informal assistance to you, dated January 17, 2003 (I-02-347), we previously concluded that Dr. Powell is a public official making, participating in making, or influencing governmental decisions.  We also identified that his residence is an economic interest to him, within the meaning of the Act.  

4.  Will this economic interest be directly or indirectly involved in decisions concerning the City’s shoreline erosion issue?
A public official’s real property is considered to be “directly involved” in the decisions listed at subdivisions (a)(2) - (a)(6) of regulation 18704.2.  None of these decisions are implicated with respect to Dr. Powell’s property by the facts you provide.  In addition, pursuant to subdivision 18704.2(a)(1), a public official’s interest in real property is considered directly involved in a decision if any part of the official’s real property is located within 500 feet of the boundaries of real property that is the subject of a governmental decision. According to the facts you provide, Dr. Powell’s residence is located approximately 720 feet from the Cummings project.   

If the public official’s interest in real property is not directly involved in the governmental decision, it is deemed to be indirectly involved. Thus, his economic interest in real property will be indirectly involved in decisions concerning the Cummings property.

5. & 6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decisions on Dr. Powell’s economic interest in his residential real property will meet this materiality standard?  

Materiality: Not all governmental decisions by a public official which impact his or her economic interests give rise to a conflict of interest.  It is when the reasonably foreseeable impact on his or her economic interests is material (or important) that a conflict may arise.  The determination of materiality is necessarily a factual question.  In this regard, we are not finders of fact and our analysis is dependent upon the facts we are supplied.


   Regulation 18705.2(b)(1) provides that the financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by proof that it is reasonably foreseeable that the governmental decision will have a material financial effect on the real property in which the official has an interest.  Any proof relied upon by a public official in this regard must be reasonable and objective.  There are specific examples in the Commission’s regulations of factors that may be considered in determining whether a particular decision will have a reasonably foreseeable material financial effect on an official’s real property interests:  


“(A)  The development potential or income producing potential of the real property in which the official has an economic interest;


(B)  The use of the real property in which the official has an economic interest;


(C)  The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation  subdivisions 18705.2(b)(1)(A)-(C).)

Foreseeability: Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In determining whether a governmental decision will have a reasonably foreseeable material financial effect on an economic interest, an official may consider, among other relevant facts, the factors listed in regulation 18706(b). 

Dr. Powell’s personal residence is located more than 500 feet from the Cummings project.  Given the presumption under our regulations described above, Dr. Powell does not a conflict of interest prohibiting his involvement in City Council decisions concerning this project. 

Segregation:  You reference a letter to Dr. Powell from the Beach and Bluff Conservancy (BBC) in which it is suggested, based on our advice in the McLaughlin Advice Letter, No. A-02-132, that Dr. Powell will have a conflict of interest disqualifying him from making, participating in making, or influencing City Council decisions, including policy decisions, which although not addressing property located within 500 feet of Dr. Powell’s residence, are directly interlinked with later decisions to be made by the City Council that will affect property located within 500 feet of his residence.  You inquire whether, under this theory, Dr. Powell has a conflict of interest disqualifying his involvement in decisions concerning the Cummings project.  

The segregation principle discussed in our McLaughlin advice is simply not implicated under the facts you provide.  Significantly, you state that the City’s staff has  determined that the Cummings project is consistent with the City’s Shoreline and Coastal Bluff Protection ordinance and that the Cummings project is not interlinked with the City’s future decisions concerning a new local coastal plan.  Thus, a decision regarding the Cummings project does not appear to reopen, or otherwise affect the underlying validity, of the Shoreline and Coastal Bluff Protection ordinance.
 

Steps (7) and (8): The “Public Generally” and “Legally Required Participation”  

Exceptions. 

An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  Step eight is an exception that applies when the official is legally required to participate in the decision.  Since we have advised that Dr. Powell does not have a conflict of interest disqualifying him from these decisions, it is unnecessary to determine whether these exceptions apply.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  This information was conveyed to the Commission’s staff in a telephone call dated March 11, 2003.  In addition, staff received on that date a copy of the City’s scoping document for its formulation of a new local coastal plan.  


�  Id. 


� In this regard, we previously advised that where an official has a conflict of interest disqualifying the official from involvement in decisions concerning the initial approval of a specific plan, the official can participate in decisions relating to the specific plan, but not affecting it’s existence as a whole, such as implementation decisions, so long as the decision would not independently have a reasonably foreseeable material financial effect on the economic interests of the official.  (Rudnansky Advice Letter, No. A-98-199.) 





