





February 24, 2003

Lori J. Barker, Asst. City Attorney

Office of the City Attorney

City of Chico

Post Office Box 3420

Chico, CA 95927

Re:
Your Request for Advice


Our File No.   A-03-022

Dear Ms. Barker:


This letter is in response to your request for advice on behalf of ​Park Commissioner Ann Schwab regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  May Commissioner Schwab participate in a decision regarding the construction of a trail which will extend the entire length of Bidwell Park, which is within 500 feet of her residence?

2.  May Commissioner Schwab participate in decisions regarding the Bidwell Park master plan which will address future improvements and uses within the park?

3.  Does the “public generally” exception apply to either of these decisions?

CONCLUSIONS

1.  It is presumed that the financial effect of the trail decision on the commissioner’s property, which is directly involved in the decision, is material, absent proof to rebut this presumption.  Therefore, she is presumed to have a conflict of interest and may not participate in this decision.  However, see “Discussion” regarding localized effects of a decision pertaining to park property located more than 500 feet from the commissioner’s property.

2.  Commissioner Schwab’s property may be directly or indirectly involved in a particular master plan decision depending on the facts.  If her property is directly involved, she is presumed to have a conflict of interest, and, in those circumstances, may wish to consider whether the segmentation process will be helpful to her.

3.  The facts you have presented do not suggest that the “public generally” rule is applicable to Commissioner Schwab’s situation.

FACTS


In your incoming letter and a phone conversation with Commission counsel, you have provided the following facts.  Ann Schwab was recently appointed to the City of Chico Park Commission.  Commissioner Schwab owns a condominium in which she resides that is located within 500 feet of Bidwell Park.  Bidwell Park is a large park encompassing 3,670 acres.  Additionally, it is a long narrow park running east/west and is approximately 12 miles from end to end.  


Bidwell Park consists of a number of contiguous parcels.  Although the park is comprised of a number of parcels, the totality of those parcels comprises one large park within which there are a number of diverse uses and levels of improvement. 


The City of Chico Park Commission has jurisdiction over all of the parks and playgrounds in the city, including Bidwell Park.  Decisions regarding Bidwell Park comprise approximately 80-90% of the matters that come before the commission.


The park commission is currently considering two matters that will affect all of Bidwell Park. The first is a proposal for the construction of a trail that will extend the entire length of Bidwell Park.  Part of the trail is currently proposed to be along an existing roadway or trail which is located within the parcel that is less than 500 feet from Commissioner Schwab’s residence.  Most of the trail will be located much further away.  There is a possibility that the trail will be located solely on portions of the park which are located more than 500 feet from Commissioner Schwab’s residence. 

The second matter is a Bidwell Park master plan.  That master plan will be considered a long-term planning document and will address issues such as future improvements and uses within Bidwell Park and will be intended to be implemented over a period of approximately twenty years. 

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Is Ann Schwab considered a “public official” and is she making, participating in making, or influencing a governmental decision?
As a member of the Park Commission of the City of Chico, Ann Schwab is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Commissioner Schwab will “make a governmental decision” if she votes on a decision regarding construction of a trail through Bidwell Park or the Bidwell Park master plan.  Additionally, if she engages in any of the actions described in enclosed regulations  18702.2 and 18702.3 with regard to this decision, she will “participate in making” or “influence” that decision.  

Step Three:  What is Commissioner Schwab’s economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Commissioner Schwab has an economic interest in her residential property, so long as she has a direct or indirect investment of $2,000 or more in her condominium property.  (See Footnote 4.)  Since you have not provided information regarding any other economic interest of Commissioner Schwab’s, for purposes of this letter, we assume that she has no other economic interests relevant to the decision you have identified.

Step Four:  Is Commissioner Schwab’s economic interest directly or indirectly involved in the governmental decision?

Real property is directly involved in a governmental decision if that real property is located within 500 feet of the boundaries (or proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1), as amended by the Commission at its January 17, 2003, meeting.) 

Trail Decision


Because this decision deals with the construction of a trail which will run through the entire park, the park property where the trail will be located is the subject of the decision (“subject property”).  Commissioner Schwab’s property is directly involved in this decision since her property is within 500 feet of the subject property.


You mentioned that there is a possibility that some of the trail will be located solely on portions of the park which are located more than 500 feet from Commissioner Schwab’s residence.  Under this scenario, it is conceivable that Commissioner Schwab’s real property might be indirectly involved in this type of decision provided that the effects of the decision are localized to those portions of the park.  (See Barker Advice Letter, No. I-02-050; Ball Advice Letter, No. A-98-124.)  However, this would only be the case where those decisions are not interrelated with the decision on the trail by her home.  (See “Segmentation” discussion addressing autopark example under Steps Five and Six.)

Master Plan Decisions


You state that the master plan for Bidwell Park will be a long-term planning document and will address issues such as future improvements and uses within Bidwell Park to be implemented over a twenty-year period.  Commissioner Schwab’s property may be directly or indirectly involved in a particular master plan decision depending on the facts.


We have previously advised that when a certain type of decision pertains to the update of a park master plan, then the park property is the subject of that decision.  (Barisone Advice Letter, No. A-02-272.)  In the Barisone letter, the master plan dealt with issues under the California Environmental Quality Act and had the potential to result in a revision to operational standards.  In contrast, we have also concluded that park property was not the subject of the decision where the decision pertained solely to park improvements which consisted of additions of a children’s playground, park bench, fencing, grading, retaining walls and guardrails.  (Savaree Advice Letter, No. A-02-268.)  We assume that Commissioner Schwab will have a series of master plan decisions before her.  She should analyze each decision independently to determine direct or indirect involvement unless they are interrelated as discussed below.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


� If Commissioner Schwab’s pro rata share of the common area(s) in her condominium complex is worth at least $2,000, any common area is an additional interest in real property. (Joehnck Advice Letter, No. A-87-322.)  Distance to any such area must also be considered.








