





April 28, 2003

Ms. Judy Spelman, RN

Consultant to Senator Sheila Kuehl

Legislative Office Building, Room 541

1020 N Street

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No.  A-03-023

Dear Ms. Spelman:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The advice contained in this letter applies to participation in future governmental decisions only.  Please be advised that the Commission does not provide advice concerning past conduct.  (Reg. 18329(b)(8)(A).)    

QUESTION


Would income you receive through employment as a staff nurse at Kaiser present a prospective conflict of interest given the decisions you will be a part of in the California Legislature in drafting and advocating the passage of universal health coverage legislation?

CONCLUSION


Under the facts you have described, you would have a conflict of interest under section 87103 of the Act with respect to certain governmental decisions you are participating in concerning the universal health coverage legislation if you accept income from Kaiser through on call employment.  

FACTS


In your advice request of February 8, 2003, you provided us with the following facts.
  You are a trauma/emergency room nurse.  You have worked at a Kaiser Permanente facility as a staff nurse (under a CNA contract) in San Rafael since 1993.  Prior to that you were employed as a registered nurse at other San Francisco Bay Area hospitals for twenty years.  


On January 22, 2003, you were employed as a consultant by Senator Sheila Kuehl  (D-Santa Monica).  You are staffing the Select Committee on Health Care for All Californians which Senator Kuehl will chair.  Your duties will include organizing informational hearings on various issues regarding provisions of universal health care coverage in California.  You assisted Senator Kuehl in the development of a health system reform measure that she will introduce during the current legislative session.  It is based on a single payer plan you wrote for Governor Davis’s health care options project study performed over the past two years.  

In addition, your job will involve public speaking on behalf of the bill, consultation with legislators and their staff, and working with advocates of the bill from around the state.  You will consult with Senator Kuehl on bill amendments.  You are conducting research on provisions of the bill that will be added in committee.  You worked with senior Kaiser Permanente managers on select aspects of the proposal you drafted for the health care options project.  You and Senator Kuehl met with senior Kaiser managers to discuss the bill.  You are currently working with experts from Dartmouth University on supply-side issues and you have asked Kaiser to consult with you on this matter.


On-going consultations with Kaiser will be important to the development of the reform.  Kaiser is a functional single payer system, both from a financial and delivery-of- care perspective.  Kaiser’s physicians are pleased with their practice conditions and you are most interested in understanding why.  The Kaiser system is the only practical experience with a single payer system in the United States.


You very much want to continue to be able to work with Kaiser on an on-call basis, which is how you have worked for many years.  You do not want to lose your nursing skills.  You do not know how long the job with Senator Kuehl will last and you do not want to lose your seniority.  You want to stay close to the day-to-day realities of the health care system.  Your experience as a nurse together with your policy expertise is of value in the challenging effort to reform the health care system.  It is fair to say that the emergency room where you have worked, as most health facilities, faces a severe nursing shortage, particularly skilled specialty nurses.  You would like to work in the emergency room occasionally, on weekends and holidays, possibly one or two eight-hour shifts a month. 

ANALYSIS

The Act’s conflict-of-interest provisions help to insure that public officials 

perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (§ 87103; reg.  18700(a).)  The Commission has adopted an eight-step analysis for determining whether the Act’s conflict-of-interest restrictions apply to a given public official with regard to a particular governmental decision.  (Reg. 18700(b)(1)-(8).)  The following advice applies that standard analysis.

At the outset, it is important to emphasize that the Act does not forbid any person from holding any position or employment, public or private.  The Act’s conflict-of-interest rules apply only to limit the participation of a public official in governmental decisionmaking, when the decision will foreseeably have a material financial effect on the official’s economic interest(s).  With this in mind, we proceed through the required steps of conflicts analysis under the Act.

Step 1.  Confirming your status as a public official.

The conflict-of-interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (§ 82048.)  As an employee of the state Senate, you are clearly a “public official” within the meaning of the Act.

Step 2.  Your participation in governmental decisionmaking.

The Act’s conflict-of-interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows – or has reason to know – that he or she has a financial interest.  (§ 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regs. 18702.1, 18702.2, and 18702.3, respectively.)  

Under regulation 18702.1, making a governmental decision refers to actions such as voting on a matter, making appointments, entering into contracts, etc.  As a consultant to the Select Committee on Health Care for All Californians, it appears that you will most frequently be participating in, or influencing, governmental decisions ultimately “made” by the elected officials you advise. 

A public official “participates in making a governmental decision,” 

when, acting within the authority of his or her position, the official does any of the following: 

· negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision; or 

· advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Reg. 18702.2.)

As to “influencing” (when the decision is within or before the official’s own agency, as here, where the “decisions” you describe are Senate legislative acts); “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.”   (Reg. 18702.3(a).)

As you have described, you are participating in (or influencing) governmental decisions concerning universal health coverage legislation.  You have stated that you assisted Senator Kuehl in developing the measure and will work with her on bill amendments.  You are conducting research on provisions of the bill that will be added in committee and consulting with legislators and their staff concerning the bill.  Because conflicts of interest are identifiable only in the context of specific decisions, we will continue the analysis with your participation in these governmental decisions in mind.  

Step 3.  Identifying your economic interests.

It is next necessary to identify any of your economic interests potentially affected by the decisions described above.  The “economic interests” from which conflicts of interest may arise are described by section 87103 and regulations 18703-18703.5.  There are six kinds: 

· A public official has an economic interest in a business entity in which he has a direct or indirect investment
 of $2,000 or more (§ 87103(a); reg. 18703.1(a)); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management     (§ 87103(d); reg. 18703.1(b)); 

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2); 

· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3); 

· A public official has an economic interest in any source of gifts to him or her if the gifts total $340 or more within 12 months prior to the decision (§ 87103(e); reg.  18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family – this is known as the “personal financial effects” rule (§ 87103; reg. 18703.5).

The economic interest you are asking about here is income from on-call employment with Kaiser as an emergency room nurse.  Before accepting employment with Senator Kuehl as a consultant, you worked on call with Kaiser as an emergency room nurse.  You are asking about the implications of working for Kaiser in the emergency room occasionally, on weekends and holidays, possibly one or two eight-hour shifts a month.  

Under the Act, a public official has an economic interest in any person that has been a source of income to the official of over $500 in the past 12 months.  Thus under the Act, if you accept on call employment with Kaiser now, or have received income from such employment from Kaiser within the past 12 months, Kaiser would be a source of income to you.  Generally speaking, a source of income may create a disqualifying conflict of interest for an official for the 12 months following receipt of the income or promise of income.  Regulation 18703.3(b), however, contains an exception for income received from former employers.  The regulation provides as follows:

   “(b)  Former employers.  Source of income, as used in Government Code section 87103(c) and this section, shall not include a former employer if:  All income from the employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer.”   

By examining when you stopped receiving or accruing income from Kaiser, and the other factors listed, you can determine whether this exception applies in your situation.  

Having identified the decisions at issue (your participation in legislative decisions on universal health coverage legislation), and the economic interests involved (a possible source of income from Kaiser), we are ready for the next step in the analysis.

Step 4.  Determining whether your economic interests are directly or indirectly involved in your governmental decisions.

The fourth step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Reg. 18700(b)(4).)  The economic interest you are asking about here is Kaiser as a source of income to you.  A source of income is directly involved in a decision when it: 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  In addition, in our phone conversation on April 22, 2003, you authorized us to use information about the universal health coverage proposal contained in the Health Care Options Project (Cal Care) report you authored and the Lewin Group cost and coverage analysis report.  These facts are set forth in the materiality standards section of the analysis.


�  The eighth step, which pertains to the “legally required participation” rule (see reg. 18708) applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request, and is not mentioned further.  


�  An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (§ 87103.)  


�  You have not reported any facts tending to suggest that the decisions in which you may be involved would have a personal financial effect on you, separate and apart from any possible effects on the other economic interests discussed below.








