





March 21, 2003

Clothilde V. Hewlett, Interim Director

Department of General Services

Post Office Box 989052

West Sacramento, CA 95798-9052

Re:
Your Request for Informal Assistance


Our File No.  I-03-024

Dear Ms. Hewlett:


This letter is in response to your request for clarification of advice rendered to you in the Hewlett Advice Letter, No. I-02-234.  You ask for this clarification on behalf of ​the Department of General Services, Real Estate Services Division in regard to the application of the conflict-of-interest provisions of the Political Reform Act (the “Act”)
 to consultants employed by the department.  Please note that the Commission does not act as a finder of fact when it renders advice. This advice is applicable only to the extent that the facts provided to us are correct and all of the material facts have been disclosed. (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  Nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A), copy enclosed.)

QUESTIONS

1.  Do consultants of AC Martin Partners, Inc. (“AC Martin”) who serve under contract with the Department of General Services (“DGS”) have a potentially disqualifying conflict of interest in certain DGS decisions where AC Martin has received income from Gunner and Andros within the past 12 months?

2.  Does the Act prohibit continued participation by consultants of AC Martin who serve under contract to DGS in decisionmaking relative to the project with DGS?

CONCLUSION

1. Yes, individuals who act as “consultants” may have a disqualifying conflict of interest where AC Martin and Gunner and Andros are sources of income within the past 12 months.

2.  Participation by the consultants is prohibited if the decision will foreeseeably and materially affect a source of income as contemplated by section 87103.  
FACTS


The Real Estate Services Division (“RESD”) of the DGS is responsible for selecting a site for a state building (the new courthouse for the Fifth District Court of Appeals in Fresno).  RESD hired a contractor, AC Martin as the engineers/architects for the new building.  The selection process for the new building included as an initial project the selection of a site in the Fresno area.  The contractor provided and is providing expert assistance in determining what site is appropriate, as well as determining what type of building will be available to meet the business needs of the court occupying the building.  Although RESD is the final decisionmaker, the contractor provides significant professional input into that decisionmaking process.


RESD has determined that a specific site (the Old Armenian Town Redevelopment site in the City of Fresno) would be a good site for the building. The developer of the Old Armenian Town site, Gunner and Andros (“Gunner”) considers the state to be a key occupant of the redevelopment site.  Both the developer (Gunner) and RESD had subcontracted separately with AC Martin to provide engineering and/or architectural services for this site.  However, AC Martin has terminated its relationship with Gunner, effective December 13, 2002. AC Martin did receive income in excess of $2,000 from Gunner for services rendered during the 12 months immediately preceding December 13, 2002.  


The DGS is concerned that AC Martin, while retained by the state to provide professional services to the state regarding the Old Armenian Town site and development of the courthouse structure thereon, may be precluded from doing so under the Political Reform Act because of its financial interest in the developer, Gunner.


Although DGS is not asking for retroactive advice regarding the services already rendered, you are concerned about work going forward after December 13, 2002, when AC Martin ceased working for Gunner. 


On March 18, 2003, your office provided the additional information that the consultants of AC Martin who work for DGS are more than 10% owners, as well as partners, of AC Martin.

ANALYSIS

As we discussed in our prior letter, the Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001(b).)  The Commission has enacted a standard eight-step analysis to be applied to your situation.  (Regulation 18700 (b)(1) - (8).)  Note that the Act does not include Government Code section 1090 which may also provided restrictions on the contractual arrangement you describe.
  

Step One: Who is the “public official”?

Under the Act, a “public official” is defined, in part, as a “member, officer, employee or consultant of a state or local government agency.”  (Section 82048, emphasis added.)  “Consultant” is defined by regulation 18701(a)(2) as “an individual who, pursuant to a contract with a state or local government agency:

“(A)  Makes a governmental decision whether to: 

“1. Approve a rate, rule, or regulation; 

“2. Adopt or enforce a law; 

“3. Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 

“4. Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract that requires agency approval; 

“5. Grant agency approval to a contract that requires agency approval and to which the agency is a party, or to the specifications for such a contract; 

“6. Grant agency approval to a plan, design, report, study, or similar item; 

“7. Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or 

“(B) Serves in a staff capacity with the agency and in that capacity participates in making a governmental decision as defined in Regulation 18702.2 or performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency’s Conflict of Interest Code under Government Code Section 87302.”
According to the Commission’s definition of the term “consultant,” the firm itself cannot be a consultant, because a consultant must be an individual.  (Regulation 18701(a)(2).)  It is the employees of the firm, who will actually be performing the duties under the proposed contract, who may be consultants if their activities are described by the term “consultant.”  (Herscher Advice Letter, No. A-92-278.)  The rationale behind limiting the term “consultant” to natural persons is that the actual decisionmaker, as in the case of a public official, will be an individual.  Therefore, any consultants of DGS are public officials.
Step Two: Is the public official “making,” “participating in making” or “influencing” a governmental decision?

You expressly ask about the consultant’s participation in future decisions.  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.)

Step Three: What are the public official’s economic interests?

In our prior letter we set forth the six economic interests recognized under section 87103.  Your question implicates three of these economic interests.  Thus, we limit this follow-up discussion to these three interests. 

1. A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)).

2. A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

3. A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3).  The definition of “income” includes a pro rata share of any income of any business entity in which the official owns a 10 percent interest or greater. (Section 82030(a).) 


The facts indicate that the individuals at AC Martin are the “consultants” to DGS.
  Therefore, AC Martin is a potentially disqualifying economic interest of the consultants. Since these individuals own 10 percent or more of AC Martin, then the clients of AC Martin are also considered sources of income to that individual where their pro rata share is $500 or greater in the 12 months prior to a decision.  Assuming the income received from Gunner (the developer) meets this threshold, Gunner is also a source of income to the consultants.


Note that payments from a source are aggregated over the 12 months prior to a decision to determine if the source is a potentially disqualifying economic interest.  Thus, in a case where periodic payments are made, the total received should be recalculated as earlier payments become more than 12 months old.
  In this case, you note that the business relationship between AC Martin and Gunner was terminated on December 13, 2002.  Assuming no payments were received after that date, at most Gunner will be considered a source of income through December 12, 2003.  AC Martin continues to be a potentially disqualifying source of income to the consultants. 

Step Four: Are the public official’s economic interests directly or indirectly involved in a governmental decision?

The next step is to determine whether the official’s economic interests will be involved directly or indirectly in a decision.  (Regulation 18700(b)(4).)  A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

   
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� You should consult the Attorney General's Office for further guidance on Government Code section 1090.





�  An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)                                                                                           


� The consultants also have an economic interest in AC Martin because they hold positions of management (partners) in AC Martin.


�  In other words, if $300 payments are received in January and March 2003, the official will have received more than $500 from a source of income in the 12 months prior to a December 2003 decision.  However, if the decision were made in February 2004, the official would have only received $300 in the prior 12 months because only the March 2003, income would still be counted.  





