





April 8, 2003

Lori J. Barker, Asst. City Attorney

City of Chico

Office of the City Attorney

Post Office Box 3420

Chico, CA 95927

Re:
Your Request for Advice


Our File No.   A-03-028

Dear Ms. Barker:


This letter is in response to your request for advice on behalf of ​Planning Commissioner Kirk Monfort regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1. May Commissioner Monfort participate in the following decisions:

a. Appropriate development standards for second units on single-family residential lots with alley access;

b.  Whether to permit subdivision to create new lots having alley access.

CONCLUSIONS

1a. – b.  If these decisions will affect Commissioner Monfort’s property in substantially the same manner as it will affect a significant segment of the “public generally” as discussed below, then the commissioner may participate in the decisions.

FACTS


Commissioner Kirk Monfort is the beneficiary under a deed of trust recorded against a single-family residential property in the City of Chico. Commissioner Monfort holds this deed of trust as a security instrument, acquiring it when the current owner, an individual (“purchaser”), purchased the property from the commissioner who financed the purchase. That property has access both from the street on which it fronts and from an alley and is zoned R-1.


The planning commission will shortly consider the following two items affecting single-family residential lots with alley access:

1. Appropriate development standards for second units on single-family residential lots, with specific consideration of whether such units should be allowed when they will have their sole or primary access off of an alley and, if so, 
whether such access should be conditioned on the alley being paved.

2. Whether residential lots with alley access should be permitted to subdivide if the subdivision results in newly created lots that have access only off of an alley.


There are 13,526 residential lots within the city limits of the City of Chico.  Of those lots, 1,862 or approximately 14% have alley access and would therefore, be affected by those decisions.  Almost all of the single-family residential lots with alley access that would be subject to these decisions have an R-1 zoning designation.  A few, however, may be zoned R-2 if they have been developed with single-family residences.


The purchaser did not initiate the proceedings in which these decisions will be made.  In addition, the purchaser is not a named party in, nor is the subject of, these proceedings.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Is Kirk Monfort considered a “public official” and is he making, participating in making, or influencing a governmental decision?
As a member of the Planning Commission of the City of Chico, Kirk Monfort is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Commissioner Monfort will “make a governmental decision” if he votes on a decision regarding development standards or whether to permit certain subdivision.  Additionally, if he engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to this decision, he will “participate in making” or “influence” that decision.  

Step Three:  What is Commissioner Monfort’s economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

“Interest in real property” includes:

  “…any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more. Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”  (Section 82033.  Emphasis added.)

Because Commissioner Monfort is a beneficiary under the deed of trust recorded against the single-family residence you have identified, he has an economic interest in this real property.  Please note that Commissioner Monfort may also have an economic interest in the current owner of the residential property as a source of income if he has received $500 or more from the owner within 12 months prior to a relevant decision.  

In addition, the Act defines “business entity” as:

  “…any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  (Section 82005.)

Consequently, the commissioner is considered to also have an economic interest in a business entity by virtue of his financing the sale of the residential property against which the deed of trust is recorded.

You have not provided information regarding any other economic interests of Commissioner Monfort’s.  For purposes of this letter, we assume that he has no other economic interests relevant to the decisions you have identified.

Step Four:  Is Commissioner Monfort’s economic interest directly or indirectly involved in the governmental decision?
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





