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April 3, 2003

Susan E.M. Dell’Osso

Glenn R. Gebhardt

Donnine Carey

Island Reclamation District No. 2062

16976 So. Harlan Road

Lathrop, CA 95330

Re:
Your Request for Advice


Our File No. A-03-029

Dear Ms. Dell’Osso, Mr. Gebhardt & Ms. Carey:


This letter is in response to your joint request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 This letter should not be construed as advice on any conduct that may have already taken place.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)

QUESTION
Will the “public generally” exception permit Ms. Dell’Osso, Mr. Gebhardt and Ms. Carey (collectively referred to below as “you”) to make, participate in making, or influence the governmental decisions of the River Island Financing Authority, in connection with the formation of a community facilities district (“CDF”) with authorization for the new district to subsequently incur debt and assess special taxes?

CONCLUSION


Under the facts you provide, the “public generally” exception permits you to make, participate in making, or influence these decisions of the River Island Financing Authority.  Because application of this exception is highly fact dependent, our advice applies only so long as the facts, as you represent them, do not materially change. You may wish to write to us for further advice with respect to your involvement in future decisions that concern specific debt obligations or rate levels for the district.

FACTS


The Stewart Tract is an approximate 3,940-acre parcel of real estate located in the San Joaquin Delta area within the boundaries of the City of Lathrop (“City”).  The Stewart Tract is bisected in a north-south direction by a line of the Southern Pacific Railroad.  The area west of this railroad line is designated Island Reclamation District 2062 (“RD 2062”) and comprises the developable land within the Stewart Tract.  The area east of this railroad line is designated Island Reclamation District 2107 (“RD 2107”).  The main purpose of these reclamation districts is flood control. 

By statute only the landowners within a reclamation district are entitled to vote on formation and governance of the reclamation district.  The Stewart Tract has four landowners: the Utley family owns 30 acres; Dorothy Souza owns 399 acres; and the Cambay Group (“Cambay”) directly owns 103 acres, and indirectly owns the remaining 3,408 acres through its development affiliate, Califia, LLC.
  You have been individually appointed by the City’s Board of Supervisors to the board of RD 2062, which has no other members.  Each of you is an employee of Cambay and by resolution, has been designated as its legal representative. 


In 2002, the Lathrop Irrigation District (“LID”) was formed.  LID’s jurisdiction consists of 234 acres of the Steward Tract, 103 acres of which are also within the planned River Islands development and the remaining 131 acres is within RD 2107 and outside the River Island development.  By statute, members of the board of LID are required to be landowners within LID, or their representatives.  The acreage within LID is divided into three property ownership interests, owned respectively by Cambay, Rudy Dell’Osso, and the Dell’Osso family.  LID’s board has one Cambay representative, Glenn Gebhardt, a Cambay employee and engineering manager.  LID’s board also includes Susan Dell’Osso, a Cambay employee and project director.
  The remaining seat on the board is vacant.   


Earlier this year, RD 2062 and LID agreed to form a joint powers authority, called the River Island Public Financing Authority (“Financing Authority”).  The purpose of this entity is to provide financing and refinancing for public improvements associated with the development of River Islands.  You state that any special taxes, assessments, or fees imposed by the Financial Authority in this regard will be levied on all landowners within the CFD on a proportional basis.  

The Financing Authority has a three-person board, two members of which are required under the joint powers authority agreement to be from RD 2062 with the third and remaining member, required to be from LID.  The board of directors of the Financing Authority are currently two board members of RD 2062 (Glenn Gebhardt and Donnine Carey) and one board member of LID (Susan Dell’Osso).  Donnine Carey is an employee of Cambay and also its controller.  

The Financing Authority is planning to form a community facilities district to finance infrastructure with respect to water and wastewater services for River Island.  The CFD boundaries will encompass an area equal to the first phase of the River Island development.  All of the acreage within these boundaries, with the exception of one acre, is owned directly or indirectly by Cambay.
  Under statute, the Financing Authority is required to hold public hearings on the creation of the CFD.  Subsequently, the Financing Authority is required to submit to a vote by the landowners within the proposed CFD, the questions of whether the CFD should be formed, incur debt, and assess special taxes on property within its jurisdiction.  Under statute, one vote is given for each acre of land owned within the proposed CFD.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)).  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests, which is distinguishable from the affect upon the public generally.


You only inquire as to the applicability of the “public generally” exception to permit your involvement in these decisions.  Because of the limited nature of your request and your unusual facts, it is unnecessary to provide you with our standard eight-step analysis.  We will assume that these decisions will have a reasonably foreseeable material financial effect on one or more of your individual economic interests and limit our analysis to step 7, the “public generally” exception.
  

7.  Will the governmental decisions have a financial impact on your economic interests that is indistinguishable from the impact on the public generally? 

An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  This exception applies when the financial effect of a decision on a public official’s economic interests is substantially similar to the effect on a significant segment of the public.  There are eight forms of the “public generally” exception: a general exception (regulation 18707.1) and seven specialized forms of the exception (regulations 18707.2 - 18707.9). 
   

Under the facts you supply, your economic interest is Cambay, as a business entity that is both a source of income to you (section 87103(c)) and a business entity in which you each hold a position of management (section 87103(d)).  In addition, Ms. Dell’Osso has a interest in the Dell’Osso family landholdings that, presumably, is worth $2,000 or more in fair market value.  This interest you identify in real property is also an economic interest to her.  (Section 87103(b).)

Regulation 18707.1: General Exception
The general exception applies if a decision will affect a significant segment of the public in the substantially the same manner as it affects the public official.  Applying the general exception requires the official to determine whether a “significant segment” of the public will be affected by the decision.  Regulation 18707.1(b) sets forth separate definitions of a “significant segment” depending on the nature of the economic interest involved.  When a public official’s economic interest is a business entity, subdivision 18707.1(b)(1)(C) requires that the affected segment of the public comprise more than a single industry, trade, or profession, in order to fall under the general exception.  

Your economic interest is in Cambay, a business entity.  Cambay owns all of the acreage associated with phase 1 of River Island, with the exception of one acre owned by RD 2062, which is also all of the acreage within the proposed CFD.  Thus, decisions by the Financing Authority with respect to the CFD will affect only Cambay, which represents a single industry - real estate development - within the jurisdiction.  Under subdivision 18707.1(b)(1)(C) a “significant segment” of the public generally, as defined by the general exception, will not be affected by these decisions.

Regulation 18707.7: Industries, Trades, or Professions

Regulation 18707.7 provides a specialized form of the “public generally” exception, applicable when a decision will affect a single industry, trade, or profession in substantially the same manner as the decision will affect an official’s economic interest.  Under this specialized form of the exception, a single industry, trade, or profession may constitute a significant segment of the public only if it is the “predominant industry” within the official’s jurisdiction or in the district represented by the official.  The purpose of the predominant industry exception is “…to avoid disqualification in such cases as a farmer elected in a rural community in which agriculture is the major industry.”  (In re Ferraro (1978) 4 FPPC Ops. 62, n. 3.)  The exception is limited to the situation where a local economy is based on one industry so that almost any public official would have an economic tie to that industry.  (Woods Advice Letter, No. A-94-164.)  

With respect to public officials who are not elected state officers, an industry, trade, or profession that constitutes fifty percent or more of business entities in the jurisdiction of the official’s agency or the district the official represents is a “predominant” industry, trade or profession.  (Regulation 18707.7(b).)  Cambay is the sole landowner and its industry - real estate development - is the sole industry in the jurisdiction of proposed CFD.  Thus, under regulation 18707.7(b) real estate development is the predominant industry within the jurisdiction and Cambay constitutes a “significant segment” of the public generally.

The cost impact of any governmental decisions made by the Financing Authority with respect to the CFD will be assessed against landowners within the CFD.  Since, at present, Cambay is the sole landowner in the CFD and is also the sole entity engaged in the predominant industry within the jurisdiction, all members of the predominant industry (e.g., Cambay) will be affected in substantially the same manner as the decision will affect your economic interest (which is also Cambay).  In light of this, the “public generally” exception applies and you are not disqualified from involvement in the decisions of the Financing Authority.
 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Califia, LLC was formed solely to develop River Islands of Lathrop (“River Islands”), a master-planned community development to be located on almost the entirety of the RD 2062 property. 


�  It is not clear whether Ms. Dell’Osso is a board representative for the Dell’Osso family or Cambay.  


�  This information was disclosed to Commission staff by Mr. Gebhardt, in a telephone conversation held on March 28, 2003.  


�  You also ask if your participation in these decisions is legally required.  In this regard, section 87101 provides an exception that permits an official who is otherwise disqualified from making a governmental decision, to participate in the decision when the official’s participation is legally required.  (See regulation 18708.)  Consequently, the exception only applies when it is legally impossible for the decision to be made without the participation of the disqualified official.  Since, as we discuss below, all of the Financing Authority’s board members qualify for the “public generally” exception, the Financing Authority is legally able to make decisions.  Thus, the legally required participation exception is not at issue.


� Regulation 18707.2 is a specialized form of the public generally exception that can apply to public officials when the decision relates to assessments, taxes, fees, charges, rates, or similar decisions that are applied proportionally, or “across-the-board” to a significant segment of the jurisdiction.  Under this specialized form of the public generally exception, there is a distinction between a decision to establish a special district that will thereafter set or adjust taxes, charges, or rates, and the special district’s decision that sets or imposes those taxes, charges, or rates.  The former is not covered by this form of the exception since establishing the special district is not itself a ratemaking decision.  (Elder Advice Letter, No. A-98-275, n. 3.)  Thus, this specialized form of the public generally exception is not applicable under your facts.    





�  Since this specialized form of the public generally exception applies individually to each of you, it is unnecessary for us to provide you with advice concerning the specialized form of the public generally exception applicable to appointed members of boards and commissions (regulation 18707.4) which may also apply to one or more of you in these circumstances.    





