





March 26, 2003

Shana Levine

1360 Jacobs Place

Dixon, CA  95620

Re:
Your Request for Informal Assistance


Our File No. I-03-036

Dear Ms. Levine:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request is general in nature, we are treating your request as one for informal assistance pursuant to Regulation 18329(c).
  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will not advise with respect to past conduct, such as votes that have already taken place. (Regulation 18329(b)(8)(A), copy enclosed.)

QUESTION


You ask whether your husband's 3% interest in a geotechnical engineering firm is a conflict of interest to you as a board member of the Dixon Unified School District.  

CONCLUSION


Whether you have a conflict of interest is determined, in substantive part, by the specific facts surrounding a particular governmental decision. Without the specifics of a proposed governmental action, we are unable to answer whether you have a conflict of interest.  However, in the analysis of this letter, we provide guidance in determining when a conflict may arise.

FACTS


You are a member of the Dixon Unified School District.  Your husband is a 3% owner of a geotechnical engineering company located in West Sacramento. This company does geotechnical/soils engineering for new school construction.  The firm has worked for the Dixon Unified School District for more than ten years and has done most of the engineering work for new school construction in Dixon over that period of time.


The decision to hire this company is oftentimes as a subcontractor of another firm that has been hired directly by the district.  However, sometimes the decision to hire the firm has been made by the facilities director without board approval.  The board is not directly involved in hiring the firm through board action.  Occasionally, a recommendation could come before the board by the City of Dixon or the School Over Site committee to utilize the firm for school construction, but this scenario has not happened during your tenure. 

ANALYSIS


The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official's economic interests. (Section 87103; regulation 18700(a).)  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision. (Regulation 18700(b)(1)-(8).)

1.
Public official.

The Act's conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).) As a board member of the Dixon Unified School District, you are a “public official,” for purposes of the Act (see sections 82048, 82041), and the conflict-of-interest rules apply to you.

2. 
The Act's conflict-of-interest rules apply to governmental decisionmaking.

The Act's conflict-of-interest provisions apply only where a public official  “make[s], participate[s] in making or in any way attempt[s] to use his [her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.” (Section 87100; regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions. (Regulations 18702-18702.4.)  You state in your letter that the Dixon Unified School District board may make decisions regarding contracts affecting the geotechnical engineering company in which your husband has a 3% ownership interest.  To the extent you are not involved in making, participating in making, or influencing a decision, the Act does not apply.

3. 
Identifying economic interests.

The Act's conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of 

interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b)); 

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family--this is known as the “personal financial effects” rule (section 87103; regulation 18703.5).

The income of a public official also includes a pro rata share of any income of any business entity or trust in which the official owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030(a).)  Since your husband's interest, and yours, in the geotechnical engineering firm is less than 10%, sources of income to the business entity are not considered to be sources of income to you.  Thus, when the firm acts as a subcontractor, the contractor is not otherwise considered a source of income to you for disqualification purposes.

Assuming that your husband has an investment of $2,000 or more in the geotechnical engineering firm, and/or has received income of $1,000 or more
 from the firm within the 12 months prior to the decision, the company is considered an economic interest of yours.  (Sections 87103(a) and 87103(c).)  Thus, you may not make, participate in making, or in any way attempt to use your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on the firm.

4.
Determining whether the public official's economic interest is directly or indirectly involved in the governmental decision.

The fourth step in analyzing a potential conflict of interest is to determine whether the public official's economic interest is directly or indirectly involved in the governmental decision at issue.  (Regulation 18700(b)(4).)  This step is important because it helps determine (in the fifth step) which test for materiality to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interests.

A business entity, a source of income, or a source of gifts is directly involved in a decision when that person: 

· “Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request [Regulation 18704.1(a)(1)]; or

· Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.”  A source of income is the “subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person” or business entity. (Regulation 18704.1(a)(2).)

Therefore, if the geotechnical engineering company meets either standard listed above, it will be considered to be directly involved in a decision you are asked to make.  In addition, under the Commission’s regulations, an economic interest which is not directly involved under the rules stated above is considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.1(b).) 

5. 
Deciding which materiality standards to use to decide if there will be a reasonably foreseeable material financial effect.

If a decision you are asked to make directly involves your economic interest, the materiality standards of regulation 18705.1(b) would apply.  This regulation states that:

“…the financial effects of a governmental decision on a business entity which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.”  (Regulation 18705.1(b)(1).)

However, if the business entity is not directly involved in the governmental decision, regulation 18705.1(c) would be applicable.  Under these circumstances, you would need to determine whether the business entity is listed on the Fortune 500, on the New York Stock Exchange, or the NASDAQ/AMEX.  Secondly, you must determine the increase or decrease in the dollar amount the governmental decision would have to the business entity's gross revenues for a fiscal year.  After making these determinations, regulation 18705.1(c) can assist you.  For example, for a business entity that is not listed on the Fortune 500 or any exchange listed above,
 the regulation states that the decision will have a material financial effect on your economic interest if:

“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,

(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.” (Regulation 18705.1(c)(4)(A)-(C).)

6. 
Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.

The sixth, and usually most important step, in deciding whether you have a conflict of interest is using the materiality standards (from step 5, above) to decide if a material financial effect on one of more of your economic interests is reasonably foreseeable as a result of the decision. (Regulation 18706.)

As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706(a); In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time 

the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard. On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. (Ibid.)

For example, we advised a city council member who owned a steel business that, although a land use decision would allow development which would increase local demand for steel, a financial effect on his particular steel business was not reasonably foreseeable because it had no known connection to the project.  (Guinan Advice Letter, No. A-94-047.)  On the other hand, if an applicant or bidder is a regular customer of, and normally buys principally or only from, the official's business entity, then the decision to award that bid to that contractor would have a reasonably foreseeable effect on the official's economic interest.  

(In re Thorner (1975), supra.)

Because you have not presented a set of specific facts concerning a prospective governmental decision, we are not able to provide further guidance at this time. We hope this guideline assists you in making future decisions of whether you have a conflict of interest.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code Section 83114; 2 Cal. Code of Regs. Section 18329(c)(3).)


  	


� This letter is limited solely to the provisions of the Act and should not be taken as advice or an opinion regarding any other area of the law potentially raised by your letter.  For instance, Government Code section 1090, which bars public officials from entering into certain contractual relationships with governmental entities, may apply.  You may wish to contact your county counsel or the Attorney General's office for advice on your obligations in these areas.


� An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.”  (Section 87103.) 


�  Section 82030 defines “income,” in part, as “any community property interest in the income of a spouse,” or 50% of that income.  Since section 87103 defines “financial interest” to include “any source of income … aggregating five hundred dollars ($500) or more … received by, the public official,” you have a financial interest in the sources of income to your husband of $1,000 or more.


�  Regulation 18705.1 provides different materiality thresholds depending on the financial size of a business entity.  Prior to January 16, 2003, the middle two rankings could be applied where the business was listed on the specified exchange or, in the alternative, if the business met the financial criteria for listing on the exchange.  (See subdivisions (c)(2) and (c)(3).)  In January 2003, new alternate criteria for the middle two rankings became effective.  The new alternate criteria consider whether the business entities meet specified thresholds for earnings before taxes or net income.  Under the revised regulation, public officials can apply the standards in subdivisions (c)(2) and (3) if the business is listed on the specified exchange, or if the business meets the specified earnings or income thresholds set forth in the regulation.





