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March 10, 2003

Roger Rodoni

825 Fifth Street

Eureka, CA 95501

Re:
Your Request for Advice


Our File No.  A-03-043

Dear Mr. Rodoni:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

Do you have a conflict of interest in a decision of the Humbolt County Board of Supervisors regarding a request for additional funds by the district attorney’s office in order to hire outside counsel for a lawsuit against Pacific Lumber?  You currently lease property from Pacific Lumber.

CONCLUSION

You do not have a conflict of interest unless the decision will have a material financial effect on your lease.

FACTS


You were elected supervisor of the second district in Humboldt County in 1996. You operate a cattle ranch on property you have continuously leased from the Pacific Lumber Company since 1969, and that relationship has been a matter of public record since the time of your campaign.


On March 3, 2003, Humboldt County District Attorney Paul Gallegos filed a lawsuit against Pacific Lumber for fraudulent practices.  On Tuesday, March 11, 2003, the district attorney’s office will be coming before the board of supervisors on which you serve, to ask for additional funds to hire outside counsel for the lawsuit.  You were unaware of this lawsuit prior to its filing.



 


  ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Regulation 18700(b)(1)-(8).)

1. & 2. Are You a Public Official and Are You Making, Participating in Making, or Influencing a Governmental Decision?

As a Humbolt County Supervisor, you are a “public official.”  (Section 82048.)  A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3.)  Your letter indicates that you anticipate making, or participating in making, a governmental decision on the district attorney’s request.

3.  Economic Interests.


The “economic interests” from which conflicts of interest may arise are described by section 87103 and regulations 18703 - 18703.5.  There are six kinds of economic interests recognized under the Act.  Each must be considered independently to determine if a conflict of interest exists.  An official’s economic interests are: 

· A business entity in which he or she has a direct or indirect investment 
 of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).)

· Real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)  Under the Act, an “interest in real property” includes a leasehold interest in real property within the official’s jurisdiction.  (Section 82033.)  However, the terms “interest in real property” and “leasehold interest” as used in the Act do “not include the interest of a tenant in a periodic tenancy of one month or less.”  (Regulation 18233.)  

· Any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3.)  

· A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).)

· Any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision.  (Section 87103(e); regulation 18703.4.)


· His or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)

You identify one potential economic interest, your real property leasehold interest.  Assuming that the lease is for a term greater than month-to-month, your lease is an interest in real property under the Act.
  

4.   Will Your Economic Interests be Directly or Indirectly Involved in the Decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of that real property is located within 500 feet of the boundaries (or proposed boundaries) of the real property that is the subject of the governmental decision, or it otherwise meets the definition of “directly involved” interests in regulation 18704.2(a).  Since your property is not involved as contemplated by regulation 18704.2, it is indirectly involved in the decision.

5. & 6.  What is the Applicable Materiality Standard and is it Reasonably Foreseeable that the Financial Effect of the Governmental Decision upon Your Economic Interest will Meet this Materiality Standard?

A financial effect on a leasehold interest that is indirectly involved in a governmental decision is “presumed not to be material.”  (Regulation 18705.2(b)(2).)  

“This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the governmental decision will: 

“(A) Change the legally allowable use of the leased real property, and the lessee has a right to sublease the real property; 

   
“(B) Change the lessee’s actual use of the real property; 

   
“(C) Substantially enhance or significantly decrease the lessee’s use or enjoyment of the leased real property; 

“(D) Increase or decrease the amount of rent for the leased real property by 5+percent during any 12-month period following the decision; or 

   
“(E) Result in a change in the termination date of the lease.”  (Regulation 18705.2(b)(2).)

An effect upon economic interests is considered  “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Assuming none of these effects will foreseeably result from the decision, the effect will not be considered material.

7. & 8.  “Public Generally” and “Legally Required Participation” Exceptions


The facts you have presented do not suggest that the final steps of the conflict-of-interest analysis, exceptions to the conflict-of-interest rules, are applicable to your situation.

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Assistant General Counsel
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� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


� An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


� We assume you pay full and adequate consideration for the lease of the property.  Otherwise, the lessor might be considered a source of income or a gift to you.  If this is the case, you should contact us for further advice.





