





April 17, 2003

Terence R. Boga

City of Seal Beach

c/o Richards Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Advice


Our File No.   A-03-047

Dear Mr. Boga:


This letter is in response to your request for advice on behalf of City of Seal Beach Mayor John Larson and City Councilmember William Doane regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Your request for advice is a follow up to our response in Boga Advice Letter No. I-01-293 and arises from the proposal by Boeing Realty Corporation (“Boeing”) to subdivide and develop land in the City of Seal Beach.


Please bear in mind that this letter is based on facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

1.  May Mayor Larson and Councilmember Doane participate in the following decisions related to development of real property owned by the Boeing Realty Corporation:

a.  certification of an environmental impact report

b.  general plan amendment

c.  specific plan adoption

d.  vesting subdivision map approval

e.  development agreement approval

f.  community facilities district approval

g.  site plan review approval

h.  height variance approval

i.  conditional permit approval

CONCLUSION

1a – i:  If a significant segment of the “public generally” is affected by these decisions in substantially the same manner as the mayor and council member, then the “public generally” exception would apply.  Based on the facts you have provided regarding the number of residents of Leisure World, it appears that this exception applies and that Mayor Larson and Councilmember Doane may participate in these decisions.
FACTS


You have provided the following facts in your incoming correspondence and phone conversation with Commission counsel.  

As noted above, your request for advice is a follow up to our response in Boga Advice Letter No. I-01-293 and arises from the proposal by Boeing Realty Corporation to subdivide and develop approximately 104.5 acres of mostly undeveloped land in the City of Seal Beach.  The previous advice letter issued to you set forth the background facts related to Boeing’s proposed project but did not articulate a specific proceeding or decision.


Boeing now has formal applications pending with the City of Seal Beach to facilitate its proposed project.  (See above.)  Those applications include requests for approval of the following matters that are reviewed and decided by the Seal Beach City Council: 1) certification of an environmental impact report; 2) general plan amendment; 3) specific plan adoption; and 4) vesting subdivision map approval.  Boeing is still considering use of a development agreement and a community facilities district for its project.  If the company chooses to do so, those matters also would be reviewed and decided by the city council.  Finally, Boeing will be applying to the City of Seal Beach for site plan reviews, height variations and conditional use permits.  Those matters are reviewed and acted on by the Seal Beach Planning Commission in the first instance, but it is possible that the Seal Beach City Council will be called upon to review one or more of them on appeal.  Each of the listed decisions pertain only to the 104.5 acres that Boeing seeks to subdivide and develop.  No other property will be governed by these decisions.


Mayor Larson and Councilmember Doane have both directed you to request formal advice as to the extent to which they can participate in the city council’s discussions and decisions involving Boeing’s development of the Boeing project site.


As previously stated, both Mayor Larson and Councilmember Doane each have as his principal residence a unit in the Leisure World housing complex in Seal Beach. Councilmember Doane’s residential unit is approximately 775-825 feet from the Boeing project site.  Mayor Larson’s residential unit is approximately 800 feet from the Boeing project site.

The complex consists of sixteen mutual corporations, which are formed under the National Housing Act and are commonly referred to as “mutuals.”  The mutuals exist solely to construct and maintain the complex.  In lieu of a traditional deed to a residential unit, each residential unit owner receives a “share” of stock in the mutual in which their respective residential unit is located that entitles him or her to occupy his or her respective unit.  The share in the mutual cannot be sold separately.  


Each residential unit owner also receives a “share” of stock in the Golden Rain Foundation (“Golden Rain”), a non-profit corporation that owns and maintains all of Leisure World’s common areas.  Golden Rain does not distribute gains or profits to shareholders, and its shares from a particular residential unit cannot be sold or traded separately.  Examples of common areas owned and maintained by the Golden Rain include: the main streets, golf course, club houses and administration buildings.  Some of these common areas are within 500 feet of the Boeing Project Site.

Seal Beach has a population of 24,157 persons.  Approximately 40% of the population resides in Leisure World.  There are 6,400 residential units in Leisure World, of which approximately 750 are within 800 feet of the Boeing Project Site.

ANALYSIS

The Act prohibits a public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. (§ 87100.) Pursuant to regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.  

Steps One and Two: Is the individual a “public official,” and if so, is the public official making, participating in making, or influencing a governmental decision? 


In making decisions concerning the development of the Boeing Project Site, Mayor Larson and Councilmember Doane are public officials making a governmental decision under the Act. (§§ 82041, 82048; regulation 18702.1.)

Step Three: What is the “economic interest” of the public official?

We have previously advised that, because the interests in the mutual and Golden Rain Foundation are distinct ownership interests, we treat them as separate economic interests for purposes of the Act. (Boga Advice Letter, I-01-293; see Field Advice Letter, No. A-94-106 and Wood Advice Letter, No. A-01-058.)  Therefore, as noted in the Boga letter, supra, assuming the fair market value of the officials’ respective interests in a particular mutual is $2,000 or more, Mayor Larson and Councilmember Doane each have an interest in real property in a Leisure World (residential unit) mutual under the Act.  In the same manner, they also have an interest in real property in Golden Rain common areas by virtue of their ownership of stock in Golden Rain, provided the fair market value of each official’s interest in Golden Rain is $2,000 or more.

The ownership of stock in Golden Rain, as the corporate owner of the common areas, is treated in the same manner as a real property interest in the common areas of a condominium complex. (Boga, supra.)  


You have not provided information regarding any other economic interests of Mayor Larson’s or Councilmember Doane’s.  For purposes of this letter, we assume that they have no other economic interests relevant to the decisions you have identified.

Step Four: Are the public official’s economic interests directly or indirectly involved in the decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if, among other situations: 

  “The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.”  

(Regulation 18704.2(a) (1), as recently amended by the Commission.)

Mutual (Residential Unit)


As discussed in the Boga letter, supra, the principal places of residence are more than 500 feet from the Boeing Project Site.  Therefore, the mayor’s and council member’s interests in their respective mutuals would be indirectly involved in the decision concerning the development of the Boeing Project Site under current regulation 18704.2(a)(1).
  

Golden Rain (Common Areas)

However, because the common areas of Leisure World are within 500 feet of the Boeing Project Site, the mayor’s and council member’s interests in these common areas would be directly involved in the decision.

Steps Five and Six: What is the applicable materiality standard for each economic interest and is it reasonably foreseeable that any of the applicable materiality standards will be met? 

Mutual (Residential Unit)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Amendment to this regulation has taken place since the Boga Advice Letter, I-01-293, was issued but does not affect our prior advice.


�  Based on the facts you have provided, it does not appear that regulation 18704.2(a)(2) – (6) apply to the decisions about which you have inquired.


� Again, any further analysis of their respective interests in Golden Rain would be predicated on those interests being worth two thousand dollars ($2,000) or more.





