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May 1, 2003

Michele Beal Bagneris, City Attorney

City of Pasadena

Office of the City Attorney

100 North Garfield Avenue, Suite 228

Pasadena, CA 91109

Re:
Your Request for Informal Assistance


Our File No.  I-03-049

Dear Ms. Bagneris:


This letter is in response to your request for advice on behalf of Cynthia Kurtz, regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
 Since you have not described a specific decision, we can offer only informal assistance.

QUESTION


Is it reasonably foreseeable that decisions of the RBOC relative to securing an NFL franchise for the Rose Bowl would have a material financial effect on a business entity that is a source of income to Cynthia Kurtz? 

CONCLUSION


Your inquiry is directed to foreseeable financial effects on the Firm, specifically on income to the Firm under its agreement with the L.A. Commission.  We do not know if this agreement will be in effect when Ms. Kurtz will make decisions relative to an NFL franchise for the Rose Bowl, or whether its terms and course of performance will remain the same.  Ms. Kurtz will have to assess the foreseeability of material financial effects on the Firm under all the facts and circumstances prevailing at the time of each specific decision, exercising the degree of care reasonable and appropriate to an official in her position.  Without more detailed information on the facts and circumstances surrounding a specific decision, we cannot furnish you with more particularized guidance. 

FACTS


Cynthia Kurtz is City Manager of the City of Pasadena.  Until December 1, 2002, her husband worked as a salaried employee for a public relations firm (the “Firm”) that provides public relations services for the Los Angeles Memorial Coliseum Commission (“L.A. Commission”) to promote the Coliseum and the Los Angeles Sports Arena (the “Arena”).
  There is no written contract for those services, but the L.A. Commission secured the Firm’s services commencing in September 2002 with the Firm to be paid $10,000 per month, plus expenses.  Under this arrangement, the Firm will market and promote the Coliseum (an outdoor stadium) and the adjacent Arena (an indoor facility)  to bring business to those venues.  The Firm’s services include marketing efforts to bring an NFL franchise to the Coliseum, to bring other activities and events to the Coliseum, and to bring various events to the newly renovated Arena.  There is no provision for a bonus if an NFL team goes to the Coliseum as a result of the Firm’s work, nor any provision for termination of services if a team does not go to the Coliseum.  

Initially, the Firm was expected to provide its services for a period of five months, but you now understand that the Firm continues to provide services and receive payment at the rate of $10,000 per month.  You are also informed that there is no express under-standing that these marketing services would stop, continue, increase or decrease if an NFL team goes to the Coliseum, or if a franchise goes to the Rose Bowl or any other regional venue.  

As the city manager, Ms. Kurtz sits on the board of the Rose Bowl Operating Company (the “RBOC”), and has a vote on decisions before that board, which oversees operations at the Rose Bowl in Pasadena.  The RBOC is a public agency for purposes of the Act, and is included in Pasadena’s conflict of interest code. Pasadena and the RBOC have secured the services of a consultant to assist in bringing an NFL team to the Rose Bowl.  Pasadena’s consultant has no relation to the Firm or to Ms. Kurtz’s husband. The RBOC will review and make a recommendation to the Pasadena City Council on any potential NFL contract, and the city council would make the final decision as to whether such a contract will be implemented.  

The L.A. Commission and the RBOC are not the only entities seeking to bring an NFL team to a site in the Los Angeles area.  Several other sites are pursuing a local NFL franchise.  You indicate that it is highly unlikely that the NFL would award a franchise to more than one location in the Los Angeles area. Thus, the Firm and the RBOC are in competition with each other, and with other persons, for one NFL franchise that might possibly move into the Los Angeles region.  You state that it is impossible at this point to determine whether the NFL will reach an agreement with any of the entities currently desiring to bring a team to the Los Angeles area. 

ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests.


Regulation 18700(b) outlines an eight-part analytical process for determining whether a public official has a conflict of interest in a given decision.  The last two steps of the analysis are applicable only when the facts raise questions of effects on the “public generally,” or “legally required participation” by decisionmakers.  Your account of the facts does not raise such issues, but it does establish that Ms. Kurtz (1) is a public official subject to the Act’s conflict of interest provisions, (2) that she would be making or part-icipating in making governmental decisions that would (3) indirectly effect the Firm, (4) in which she has an economic interest as a source of income to her spouse.
  

We have provided assistance to Ms. Kurtz on potential conflicts of interest stemming from her husband’s employment in two prior advice letters; the Dorsey Advice Letter, No. A-01-125, and the Dorsey Advice Letter, No. I-02-335.  The first letter considered real estate development decisions.  We were told that, regardless of how they were decided, those decisions would have no financial effect on her husband’s employer, and from this we concluded Ms. Kurtz did not have a conflict in these decisions.  The second letter addressed the decisions also at issue in the present letter.  We said then that “[w]ithout information on any particular decision that may come before the RBOC, it is not possible for us to offer more particular guidance on the foreseeability of its effects on the firm.”  

Your present request for assistance articulates the facts in a manner that highlights similarities to the facts underlying the first letter, emphasizing that there is presently no franchise proposal in existence, and that it is not possible at the present time to determine whether any decision by Pasadena would have a material financial effect on the Firm.  You note as well that there is no way to know whether the Firm would be paid more money or less money as a result of any decision by the RBOC, or whether its contract would be affected if the Coliseum does (or does not) secure an NFL team, since the Firm’s services for the L.A. Commission include marketing two venues and many types of events.  In short, you argue that it is not possible to forecast any increase or decrease in the amount paid to the Firm, attributable to Pasadena’s success or failure in attracting an NFL franchise.  


Notwithstanding present uncertainties regarding the ultimate location of a regional franchise, the RBOC and Pasadena are taking steps which might result in negotiation of a contract with the NFL.  In the event matters progress to that stage, further decisions would include recommendation and approval of a contract with the NFL, and action on associated environmental and other land use proposals.  Ms. Kurtz, as both a member of the RBOC Board and as city manager, would ordinarily participate in all of the negotiations and decisions leading up to an NFL franchise for Pasadena.


To determine whether Ms. Kurtz has a conflict of interest in such decisions, we must decide whether these decisions would have a foreseeable, material financial effect on the Firm – steps five and six in the analysis outlined at regulation 18700(b).

You have informed us that, by reason of its economic size, a material financial effect on the Firm is defined by regulation 18705.1(c)(4), providing that a financial effect is material when; 

 “(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,

(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,

(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.”


Having established the financial effect that would be considered material under the Act, we arrive at step six of the Commission’s standard analysis, the heart of your question – whether it is reasonably foreseeable that a given decision will have a material financial effect on the official’s economic interest.  You have not told us the details of any specific decision that may come before Ms. Kurtz, and in the absence of such information we can offer only general guidance on determining the foreseeability of effects resulting from the kinds of decisions you describe.


A material financial effect on an economic interest is reasonably foreseeable, within the meaning of § 87103, if it is “substantially likely” that one or more of the materiality standards applicable to that economic interest will be met as a result of the governmental decision.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)      A financial effect need not be a certainty to be considered reasonably foreseeable.  On  the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.    (In re Thorner, supra.)  Whether financial effects on a business entity are reasonably foreseeable at the time of a governmental decision depends on the facts of each particular case.  (Id.)  In each case, the official must look at the facts surrounding each decision to determine whether the decision is substantially likely to cause a material financial effect on the economic interest.  (Id.)  


You have explained that a number of persons are seeking to attract an NFL franchise to the Los Angeles area, and that the success of any one person would effectively reduce to zero the chances of any other party’s success, since it is quite unlikely that the NFL would permit two franchises in the area.  Because several persons are competing for the same prize, you report that it is presently impossible to determine which, if any, will succeed in the end.  

At early stages of this “competition,” when the RBOC or Pasadena is making decisions to set up meetings, assess local support, approach NFL representatives, com-mission studies and design presentations, it may well be hard to gauge the effects of such preliminary decisionmaking in a still-competitive environment.  But if matters proceed to later stages, the financial effects of subsequent decisions may become more readily foreseeable.  Thus a present state of uncertainty does not mean that the effects of decisions are unforeseeable at all stages of an extended campaign.
  Ms. Kurtz will have to assess the foreseeable effects of each decision as it is made. 

You also note that, given the course of performance and the apparent terms of the agreement prevailing between the Firm and the L.A. Commission, it is simply impossible to predict any financial effect on the Firm regardless of the success or failure of actions to secure an NFL franchise.  As framed, your point is similar to one considered in the Commission’s opinion In re Galligan, No. O-00-045 (copy enclosed), where the facts established that a construction bridge loan would be retired early – and interest savings realized – regardless of the outcome of the governmental decision at issue.  On those facts, the Commission found that it was not reasonably foreseeable that the decision would have a material financial effect on the public official’s economic interest.    

In the present case, however, we do not have an affirmative factual basis for concluding that the agreement between the Firm and the L.A. Commission will continue without modification regardless the outcome of the decisions you describe.  Rather, the absence of such an effect is inferred from the absence of a term requiring modification of the agreement, and a course of performance during a period prior to the decisions at issue.  This current state of affairs may or may not persist.  Ms. Kurtz will have to assess the foreseeability of material financial effects on the Firm under all the facts and circum-stances prevailing at the time of each specific decision, exercising the degree of care reasonable and appropriate to an official in her position.   


 If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division

Enclosures
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the official with the immunity conferred by formal written advice.  (Regulation 18329(c)(3), copy enclosed.) 


� We understand that Ms. Kurtz’s spouse continued to receive income from the Firm during an indeterminate post-employment transition period, as he wound up prior obligations to some of the Firm’s clients, not including the L.A. Commission.


� In addition to the Firm, a public official always has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is the “personal financial effects rule.”  (§ 87103; regulation 18703.5)  However, your account of the facts does not suggest any likelihood that the kind of decisions you mention will result in any personal financial effects, as defined by the Act. 


� In other words, external competition for an NFL franchise may shape the decisions that come before the RBOC and Pasadena, and a number of more-or-less simultaneous “bids” might make particular outcomes uncertain, but the inquiry required under the Act is always tightly focused on the foreseeable effects of a specific decision before a particular official at the time the decision is actually made. (In re Thorner, supra.)  The general observation that other persons are currently interested in an NFL franchise says little about the specific competitive environment of any particular decision that may come before Ms. Kurtz at any point in the future.





