





June 4, 2003

Brian M. Libow

City of San Pablo

One Alvarado Square

San Pablo, CA 94806

Re:
Your Request for Advice


Our File No.   A-03-052

Dear Mr. Libow:


This letter is in response to your request for advice on behalf of Director Genoveva Garcia Calloway and Director Joseph Gomes, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


May Directors Calloway and Gomes participate in decisions regarding the development of recreational facilities at two public schools in the city?

CONCLUSION


The directors have a conflict of interest in decisions regarding the project.  They may participate, however, if they determine in good faith that the "public generally" exception applies and that the requisite number of fellow citizens will be affected by the project in substantially the same manner as the directors.

FACTS


The Redevelopment Agency of the City of San Pablo ("Agency") and the West Contra Costa County Unified School District desire to execute an agreement to pursue negotiations for a project intended to resolve overcrowding and renovation needs and develop recreational facilities at two public schools in the city, Dover Elementary School and Downer Elementary School. Two of the directors of the Agency, Genoveva Garcia Calloway and Joseph Gomes, live within 500 feet of the boundaries of the Downer school site.  


Downer and Dover Schools are the only two elementary schools in that portion of the City of San Pablo known as Old Town.  Approximately 30% of the city's homeowners own property in Old Town.  The school district is planning to raze Downer School and then rebuild two schools on the same site in order to reduce the number of students at any one school. Rather than locate two schools on an existing single school site (Downer), the city is proposing to assist the district with the acquisition of property to enlarge the Dover School site to allow new school construction at that site.  As part of the project, recreational facilities would be created at both school sites for the use of the City of San Pablo residents.  


The purpose of the project is to resolve the overcrowding and renovation needs and develop recreational facilities at the two school sites, which are aimed to serve families within the enrollment boundaries of the two elementary schools, and nearly half of the community through the proposed recreational facilities.  Downer School currently has approximately 1,100 students and the population would increase if this project does not go forward.  Downer has the only school gym in Old Town.  The project under discussion would have the district agreeing to retain and renovate the gym at Downer instead of current plans to tear it down, to convert a portion of the site to a grass play field for use by the general public after school hours, to add a youth center at the site for after school recreational programs, and to make these recreational facilities available for use by the general public after school hours, essentially creating a new neighborhood park.


The Agency would acquire certain real properties surrounding Dover School, including a mobile home park, and residential structures between 21st Street, 22nd Street, Market Avenue and Dover Avenue.  All acquired buildings would be demolished, and 21st Street between Dover and Market would be closed and vacated.  These actions would provide approximately three acres of cleared land to the district for the expansion of Dover Elementary School and the development of play fields.  The population at Downer would decrease and the population at Dover would increase.  The facilities plan at Downer would also change: not to construct a second facility at Downer, more open space at Downer, new or rehabilitated gym and youth facilities.


The agreement would also provide for shared recreation and library facilities at Dover and Downer for general community use during non-school hours. The shared recreational facilities would include a youth center at Dover, shared use gym facility at Dover and Downer, and possibly a shared use library at Dover.  The shared use facilities at Dover and Downer would be available to students during regular school hours and other specific school events, and available to the public when not in use by the schools.


San Pablo currently offers only 0.5 acres of parkland per thousand which is significantly deficient; the standard for the county is 3 acres per thousand, and the National Park & Recreation Association standard for the county is 10 acres per thousand population.  The gymnasium will be the only such facility available to the community for recreational use. These recreational impacts will be felt community wide and allow the school district and the city to partner with one another in meeting community needs and in optimizing the use of taxpayer dollars and properties.  The City of San Pablo is approaching a population of 35,000 and the elementary school boundaries of the project exceed twenty per cent of the families in the community.  


Approximately 11.6% of the city's homeowners live within a 500-foot circle surrounding the sites.  If the project is defined as one larger site, merging the two school property areas, approximately 13.3% of the city's homeowners live within those boundaries.


In your letter, you state that the effects of the project can be defined more broadly.  City staff believes that the results of the project will benefit all of Old Town, comprising more than 30% of the city's households to an equivalent degree.  If the project is defined solely in terms of the benefits available to the city from the new neighborhood parks, the city's public works division has calculated that 26% of the city's households will be benefited in the same way.  This is because a new community park of a size of 10-50 acres is designed to serve several neighborhoods in a 1/2 to 3-mile area.  You indicate 26% of the city's households are sited within one half mile of the project site.  

ANALYSIS

Steps One and Two:  Are Directors Calloway and Gomes considered "public officials" and are they making, participating in making, or influencing a governmental decision?
As members of the Redevelopment Agency of San Pablo, Directors Calloway and Gomes each is a "member, officer, employee or consultant of a state or local government agency" and, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official "makes a governmental decision" when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

The directors will "make a governmental decision" if they vote to pursue a development project intended to resolve overcrowding and renovation needs in the city.  Additionally, if they engage in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to this decision, they will "participate in making" or "influence" that decision.  

3.  Economic interests.

The Act's provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, enclosed.  The specific economic interest
 identified by the facts you supply is the directors' interests in real property (i.e., their residence).  A public official has an economic interest in any real property in which he or she has a direct or indirect interest worth $2,000 or more in fair market value.  (§ 87103(b); reg. 18703.2.)  For purposes of section 87103, "indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater."  We assume that the directors' interests in their homes is worth more than $2,000 each.   Thus, their residences are an economic interest to them, within the meaning of the Act.  Since you have not provided information regarding any other economic interest, for purposes of this letter, we assume that Directors Gomes and Calloway have no other economic interests relevant to the decisions regarding the project.

4.  Will the economic interests be directly or indirectly involved in decisions concerning the project?

Pursuant to subdivision 18704.2(a)(1), a public official's interest in real property is considered directly involved in a decision if any part of the official's real property is located within 500 feet of the boundaries of real property that is the subject of a governmental decision.  Inasmuch as your letter concedes that the directors' homes are within 500 feet of the two school projects located at Downer and Dover schools, Directors Calloway and Gomes have an interest in real property which is located within 500 feet of real property that is the subject of a governmental decision.  

5. & 6. What is the applicable materiality standard and is it reasonably 

foreseeable that the financial effect of the governmental decisions on the economic interest in the directors' residences will meet this materiality standard?
If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of regulation 18705.2(a) apply.  (Reg. 18704.2, subd. (c)(1).)  Regulation 18705.2, subdivision (a)(1), provides that the financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.

Based on the information you have provided, the presumption of materiality discussed above cannot be rebutted in the instant case.  Your letter indicates city staff believes that property owners near the project will be impacted as a result of improved school facilities and improved and increased access to recreational facilities.  As a result, you indicate that "property values would also be expected to increase."

As a result, we conclude that Directors Calloway and Gomes have a conflict of interest with respect to the agency's decisions regarding the school project you describe.   Unless an exception applies, they may not participate in the decisionmaking process regarding this project.

7. & 8. The "public generally" and "legally required participation" exceptions. 

An official who otherwise has a conflict of interest in a decision may still participate under the "public generally" exception.  This exception applies when the financial effect of a decision upon a public official's economic interests is indistinguishable from the effect of the decision on a significant segment of the public generally.  

Regulation 18707.1, subdivision (b), provides in pertinent part: 

   
"(1) Significant Segment. The governmental decision will affect a  'significant segment' of the public generally if any of the following are affected as set forth below: 

¶...¶

"(B) Real Property. For decisions that affect a public official's real property interest, the decision also affects:

"(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official's agency or the district the official represents; or 

"(ii) 5,000 property owners or homeowners in the jurisdiction of the official's agency.

¶...¶

"(2) Substantially the Same Manner: The governmental decision will affect a public official's economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (b)(1) of this regulation."

You note that there are approximately 35,000 residents and 5,693 properties in the City of San Pablo. The test in regulation 18707.1 uses homeowners or property owners.  Approximately 11.6 percent (659/5693) of the total number of properties in the city are within the 500-foot boundary of the two projects.
  

In addition, according to city staff the project will financially affect these 11.6 percent of the households "equally."  This is based in part on the fact that homeowners will equally receive improved school facilities and access to recreational activities within a 1/2 to 2/3 mile area.  If, in fact, it is true that the homeowners in the area will be financially affected in substantially the same manner as Directors Calloway and Gomes' properties, then the exception would apply and the directors may participate. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regs. 18703.5 and 18705.5.)  This "personal financial effects" rule does not apply when the financial effect is only on the value of real property owned directly or indirectly by the official.  (Reg. 18705.5, subd. (a).)


�  Presumably, the number of properties translates to at least 10% of all property "owners" or "homeowners."  





