April 17, 2003

Bart J. Thiltgen, City Attorney

City of Bakersfield

1501 Truxtun Avenue

Bakersfield, CA 93301

Re:
Your Request for Informal Assistance


Our File No. I-03-053

Dear  Mr. Thiltgen:


This letter is in response to your request for advice on behalf of Bakersfield City Councilmember Harold Hanson regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because the facts you have presented are not sufficient to render formal advice, we are treating your request as one for informal assistance (regulation 18329(b)(2)(B).)
  Our assistance is based on the facts presented; the Commission does not act as a finder of fact when it provides informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1. Does Mr. Hanson have a conflict of interest disqualifying him from making, participating in making, or influencing the decision of the Bakersfield City Council whether to award a construction contract to a specific contractor who is also a customer of his employer?


2. Does Mr. Hanson has a disqualifying conflict of interest prohibiting him from making, participate in making, or influencing future decisions of the Bakersfield City Council concerning the initiation of new public works projects, as they arise?

CONCLUSIONS


1.  Absent an exception, Mr. Hanson will have a conflict of interest disqualifying him from making, participating in making, or influencing the decision of the Bakersfield City Council as to whether to award a construction contract to his employer’s customer, if that decision will have a reasonably foreseeable financial effect on his employer that is deemed material under our regulations.  This is a factual question and you have not provided your factual assessment of the reasonably foreseeable financial effects on the employer, should an award of this contract be made to customer.

2.  The decision on whether to initiate a particular public works project poses a conflict of interest on Mr. Hanson’s part only if it is reasonably foreseeable that the decision will have a material financial effect upon his employer.  Under the facts you provide, there is an extra degree of remoteness between these future decisions and the financial effect upon Mr. Hanson’s employer.  This precludes finding it reasonably foreseeable that the decisions will have a financial effect upon his employer.  In the absence of this essential element, a conflict of interest will not occur.   This is, however, a factual decision to be made on a case-by-case basis and may vary, according to the facts attending each decision. 

FACTS


Mr. Hanson is the elected representative of Ward 5 to the Bakersfield City Council (“City Council”).  He is also an officer and employee of Citizens Business Bank (“CBB”), a banking institution listed on the National Association of Securities Dealers National Market list.  Although he has an ownership interest in CBB, it is a less than ten- percent ownership interest.  

A local general contractor who performs numerous public works-type projects within Bakersfield has recently started conducting business with CBB.  For purposes of your inquiry, it is assumed that this general contractor will use CBB for all its financial transactions, including savings accounts, construction loans, operating loans, and letters of credit. Although this contractor has performed public works-type contracts with Bakersfield, he does not bid on all public works opened for bidding.  You state, for instance, that he did not bid on recent projects to build a new police station and new fire station.
   


The City Counsel is routinely asked to decide whether specific public works projects should be constructed in the city.  Recently, the City Council decided that a city-owned ice rink and an Olympic-sized swimming pool should be constructed for use by the public.  At present, the City Council is considering bids to construct these recreational facilities and will soon make an award decision.

ANALYSIS
Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes, participates in making, or influences a governmental decision which may materially affect one or more of his or her economic interests.
  

1. & 2.  Is Mr. Hanson a public official who will make, participate in making, or influence a governmental decision? ?

 
The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency….” (Section 82048; regulation 18701(a)(1).)  As an elected member of the City Council, Mr. Hanson is a public official subject to the Act’s conflict-of-interest provisions.  In addition, unless disqualified under the conflict-of-interest provisions of the Act, he will make, participate in making, or influence governmental decisions, including decisions on the award of the public works contract referenced in your letter.  (Section 87100; regulations 18702.1 – 18702.3.) 

3.  What are his economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, inclusive.  Insofar as it pertains to the facts you provide, CBB is a business entity that is an economic interest to him, arising from Mr. Hanson’s employment and position of management with CBB.  (Regulation 18703.1(b).)  In addition, presuming that Mr. Hanson has received income aggregating $500 or more over the 12-month period preceding the time he is called upon to become involved in the City Council’s decision,  CBB is an economic interest to Mr. Hanson because it is a source of income to him.  (Regulation 18703.3.)

Under section 82030(a), when a public official owns a 10-percent or greater interest in a business, customers who are sources of income to that business are also considered to be sources of income to the public official.  Although Mr. Hanson has an ownership interest in CBB, you indicate that this ownership interest is less than 10 percent.  Thus, the general contractor is not a source of income to Mr. Hanson by virtue of the contractor’s business relationship with CBB. 

4.  Are Mr. Hanson’s economic interests directly or indirectly involved in the decision?

A person, including a business entity or source of income in which a public official has an economic interest, is directly involved in a governmental decision if that person, either directly or by an agent initiates a proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of a proceeding before the official or the official's agency.  (Regulation 18704.1(a)(1)-(a)(2).)  A business entity or source of income is the subject of a proceeding concerning a decision before the official or the official’s agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity or source of income.  (Regulation 18704.1(a)(2).)  When a business entity or source of income that is an economic interest to a public official is not directly involved in a governmental decision, it is deemed to be indirectly involved.  (Regulation 18704.1(b).)


Under the facts you provide, CBB has not initiated the proceedings on which the City Council will vote, it is not a named party in that proceeding, and it is not the subject of that proceeding, as defined under the regulation above.  Thus, CBB is deemed to be indirectly involved in the City Council’s policy and implementation decisions concerning the public works contract.


5-6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon Mr. Hanson’s economic interests will meet this materiality standard?


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.  


a.  Material Financial Effect

When a business entity that is an economic interest to a public official is indirectly involved in a governmental decision, the materiality standards of regulation 18705.1(c) apply.  Regulation 18705.1(c) ranks business entities into four categories of size and applies a separate financial threshold to each category to define what is a material financial effect.  Generally, the larger the size of the business entity, the greater the financial effect before it is deemed material.  Given that CBB is listed on NASDAQ, it falls within the ranking found at subdivisions 18705.1(c)(3) and the applicable materiality thresholds are found at subdivisions (A) - (C) thereof:

   “(A) The governmental decision will result in an increase or decrease to the business entity's gross revenues for a fiscal year in the amount of $300,000 or more; or,

   “(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more; or,

   “(C) The governmental decision will result in an increase or decrease in the value of assets or liabilities of $300,000 or more.”

b. Reasonably Foreseeable 



Decision to Award the Contract for Recreational Facilities

An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

The question of whether a governmental decision will have a reasonably foreseeable material financial effect is a factual one that has to be answered on a decision-by-decision basis.  As such, ultimately it is for the public official and not for us to answer.
  However, you provide no facts indicating the effect, if any, on CBB’s gross revenue, expenses, or the value of its assets or liabilities, should this general contractor/customer of CBB be awarded the contract to build these recreational facilities.  Mr. Hanson should consider the above criteria when making his assessment as to whether such a decision would have a reasonably foreseeable material financial effect upon CBB. 


Decisions to Initiate the Public Works Projects

The question of whether financial consequences on a business entity are reasonably foreseeable at the time of a governmental decision is made must always depend on the facts of each particular case.  (In re Thorner, supra.)  Thus, we cannot categorically state at this time whether future decisions of the City Council will or will not have a reasonably foreseeable material financial effect upon CBB, a business with whom a potential bidder may do business.  Nevertheless the Thorner opinion, at example (c), discusses facts similar to those you present which are instructive in the present circumstances.

In the Thorner opinion, the Commission compared a situation (example (c)) where a contractor who was a regular customer of the public official’s hardware business (McPhail’s), was preparing to bid on, or had bid on, a project that was the subject of a decision before the official, to a scenario where the contractor was already awarded the contract, but had not yet purchased or agreed to purchase any of the official’s materials for the project (example (d)).  The Commission stated:

“There is a significant difference between the two situations.  In example (d), although there is no certainty that McPhail’s will receive business, there is a high probability that it will since the contractor who has been awarded the contract is a regular customer.  Although there is no agreement, express or implied [citation omitted] between McPhail’s and the contractor, there is, without question, a sufficient likelihood that McPhail’s will receive business to make the financial effect on Director McPhail ‘reasonably foreseeable’.”  

“In example (c), on the other hand, an extra degree of remoteness is added to the foreseeability of the financial effect by reason of the fact that the contractor has not yet been awarded the contract, but merely has entered a bid or is preparing to do so.  McPhail’s will benefit only if the contractor’s bid is successful and the contractor follows its normal practice of purchasing from McPhail’s.”

This “extra degree of remoteness” the Commission concluded, meant that the financial effect was not reasonably foreseeable. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)  In addition, this letter should not be construed as assistance on any conduct that may have already taken place. 


�   This information was provided in a telephone conversation with the Commission’s staff, held on April 14, 2003. 


�  Recently, the Legislature amended the Act with new section 87105.  This section imposes certain public disclosure obligations upon public officials who are identified as such in section 87200 of the Act (which includes city council members) when they have a disqualifying conflict of interest.  Additionally, under these circumstances, this section generally requires that an official leave the room until after the discussion, vote, and any other disposition of the matter giving rise to the disqualification is concluded.  The Commission is currently promulgating new regulation 18702.5 that will lend further specificity to the obligations arising under section 87105 of the Act.  Although a final rule in this regulatory project has not yet been adopted, public officials are still required at this time to meet the obligations set forth in section 87105. 


� The Commission does not act as a finder of fact when it offers advice or assistance.  (Regulation 18329(b)(7).)	 





