





November 9, 2015
John J. Sansone, County Counsel

County of San Diego

Office of the County Counsel

1600 Pacific Highway, Room 355

San Diego, CA 92101-2469

Re:
Your Request for Informal Assistance


Our File No.   I-03-058

Dear Mr. Sansone:


This letter is in response to your request for advice on behalf of two members of the San Diego County Board of Supervisors, Dianne Jacob and Bill Horn, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We are providing you with informal assistance
 since we do not have all material facts necessary to issue formal advice.
  (See regulation 18329(b)(8)(C).)

Please bear in mind that the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A).)  Any conclusions in this letter apply only to prospective actions.

QUESTION


May Supervisor Jacob or Supervisor Horn participate in a general plan amendment decision to approve a land use map which proposes to either upzone or downzone numerous properties in the county?

CONCLUSION


Each supervisor owns property which is presumed to experience a material financial effect from this decision under the Act’s conflict-of-interest rules.  However, the “public generally” exception may apply if the decision will affect each economic interest of each supervisor in “substantially the same manner” as it will affect a “significant segment” of the public generally.
FACTS


You have provided the following facts in your incoming correspondence and telephone conversations with Commission counsel.

Dianne Jacob and Bill Horn are members of the County of San Diego Board of Supervisors.  A major amendment to the general plan is currently being prepared by county staff, which will involve every element of the general plan, as well as review of the community plans within the entire unincorporated area of the county.  Such an action will apply to and affect virtually all real property interests in the unincorporated area.  Supervisors Horn and Jacob own real property in the unincorporated area.  The current plan of county staff is to bring the first substantive item (the draft land use element) to the board on May 7, 2003.  The specific governmental decision that will come before the supervisors is the conceptual approval of the land use map that proposes to move growth from the East to the West through density zoning.


The land use element sets forth proposed densities for properties in the unincorporated area.  Consistent with the principles of “smart growth,” the proposal calls for higher densities of development in areas where public services exist, and lower densities in rural areas where public services are not as readily available.


The general plan amendment proposals will include actions to “downzone” undeveloped and agricultural lands throughout the unincorporated area of the county.  The proposals will also “upzone” properties where public services (water, sewer, etc.) already exist.  Additionally, it is anticipated that the proposals will include the opportunity for property owners of downzoned property to purchase “TDRs” (i.e., transfer of development rights).  Under the TDR program, a property that is to be downzoned retains the ability to transfer some or all of the units it loses to another area where development is desired for compensation.  

The decision will not apply to all properties in any one designated category.


The real property interests of all property owners who receive a higher designation most likely will be an increase in property values due to the increased densities. 


A portion of the proposed action will increase the designation of thousands of properties, which will result in an increased density.  This portion of the proposed action will affect 9,974 property owners (and 13,514 properties) in the unincorporated area of the County.  The portion of the proposed action to decrease density will affect 10,000 property owners.


With respect to the real property on which Supervisor Jacob’s residence is located, the designation of this property does not change at all.  However, there are properties within 500 feet of one of her other properties that would be subject to a decrease in density to come more into line with the 1 unit per 40 acres on her property.  This is due to groundwater issues in the area.  There are over 5,000 property owners throughout the county who will receive a reduction in density and it is likely that this will result in a decrease in the value of their property.  


The properties of the supervisors are currently zoned “General Agricultural” and are proposed to be rezoned “Semi-Rural/Residential.”  Specifically, the real property of the officials and the effect of the proposed amendment are as follows:

Supervisor Jacob

Jacob Property A:  This property consists of a 13,000 square foot lot, which includes her private residence.  It is designated as 1 unit per 4 acres, and will remain at this current designation under the proposed action.

Jacob Property B:  This property consists of 3 contiguous parcels of approximately 90 acres of agricultural land, which is used for dry farming oat hay.  The property also includes a barn.  It is designated at 1 unit per 40 acres, and will remain at this current designation under the proposed action.  There are other properties within 500 feet of this property that currently have higher densities.  Those other properties will face a reduction in density to between 1 unit per 10 acres and 1 unit per 40 acres under the proposed action.

Supervisor Horn:
Horn Property 1:  This property consists of 20 acres, which includes Supervisor Horn’s personal residence, a single-family home, and the balance of the property includes avocado groves.  This property is currently designated as 1 unit per 10 acres and it would be redesignated 1 unit per 4 acres. 

Horn Property 2:  This property consists of 12 acres of Valencia orange groves.  This property is currently designated as 1 unit per 10 acres and it would be redesignated 1 unit per 4 acres.  

Horn Property 3:  This property consists of 2.5 acres of tangelo groves.  This property is currently designated as 1 unit per 10 acres and it would be redesignated 1 unit per 2 acres.


The following information describes the number of “General Agricultural” parcels for which some new densities are proposed:

Current Density

Proposed Density

Number of Parcels
From
1 unit per 10 acres
to
1 unit per 4 acres

100 parcels

From
1 unit per 10 acres
to
1 unit per 2 acres

143 parcels

From
1 unit per 10 acres
to
1 unit per 1 acre

188 parcels


A designation of 1 unit per 4 acres is similar to designations of 1 unit per 2 acres and 1 unit per 1 acre.  A designation of 1 unit per 2 acres is similar to 1 unit per 1 acre.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Are Dianne Jacob and Bill Horn each considered a “public official” and is each making, participating in making, or influencing a governmental decision?
As members of the San Diego County Board of Supervisors, Dianne Jacob and Bill Horn are each a “member, officer, employee or consultant of a state or local government agency” and are, therefore, public officials subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Supervisors Jacob and Horn will “make a governmental decision” if she or he votes on a general plan amendment decision regarding the land use map and whether to upzone or downzone a particular area of the county.  Additionally, if either official engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to this decision, that will constitute “participate in making” or “influencing” that decision.  

Step Three:  What are Supervisor Jacob’s and Supervisor Horn’s economic interests — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.


� Only formal written advice confers immunity provided under section 83114(b) and regulation 18329(b)(7).  Informal assistance does not provide immunity.  (Regulation 18329(c)(3), copy enclosed.)


� Specifically, we have requested additional facts pertaining to the “public generally” exception in order to issue formal advice on the decision about which you have inquired. 


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





