





April 18, 2003

W. Andrew Hartzell, Deputy County Counsel

County of San Bernardino

Office of the County Counsel

385 North Arrowhead Avenue

San Bernardino, CA 92415-0140

Re:
Your Request for Informal Assistance


Our File No.  I-03-059

Dear Mr. Hartzell:


This letter is in response to your request for advice on behalf of Supervisor Dennis Hansberger regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since Supervisor Hansberger does not have a specific governmental decision pending before him at this time, we are considering your letter a request for informal assistance.

QUESTION


May Supervisor Hansberger participate in decisions regarding health insurance plans for employees of the County of San Bernardino?

CONCLUSION


Supervisor Hansberger may not participate in decisions regarding employee health insurance plans if the decisions will have a material financial effect on his spouse’s medical practice or on any patient who is a source of income.

FACTS


San Bernardino Supervisor Dennis Hansberger was married in 2002.  His wife is a physician, specializing in obstetrics and gynecology.  His wife does not have any contracts with insurance companies, but does accept payments from various insurance companies on behalf of her patients.


As a member of the board of supervisors, it is likely that Supervisor Hansberger will be asked to vote on employee health insurance plans in the future.  It is also possible that one or more of the insurance companies that has made payments to the medical practice would be materially affected by one or more of those contracts.  You are asking if Supervisor Hansberger is precluded from participating in decisions concerning employee health insurance plans. 
 

ANALYSIS

Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis, as discussed below.  The general rule, however, is that a conflict of interest exists when a public official makes a governmental decision that may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.

Steps 1 and 2 -- Is the individual a public official and will he/she be making, participating in making, using or attempting to use his/her official position to influence a governmental decision? 


As a member of the San Bernardino County Board of Supervisors, Mr. Hansberger is a public official as defined in the Act.  (Section 82048.)  While he does not presently have a specific decision before him, it is anticipated that he will be asked to vote on employee health insurance plans in the future.  A public official “makes a governmental decision” when he or she votes on a matter, appoints a person, obligates or commits his or her agency to any course of action or enters into any contractual agreement.  (Regulation 18702.1.)

Step 3 -- Identify the official’s economic interests.


Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The interests identified in your advice request include investments and income:


Investments:  A public official has an economic interest in any business entity in which the public official or a member of his/her immediate family has a direct or indirect interest worth $2,000 or more.  (Sections 82034, 87103(a).)  Mr. Hansberger’s spouse is the sole proprietor of a medical practice.


Income:  A public official has an economic interest in any source of income, except gifts or loans from a commercial lending institution made in the regular course of business on terms available to the public without regard to official status, of $500 or more.  (Section 87103(c).) You stated in your letter that the medical practice does not have existing contractual relationships with health insurance companies.  It was your understanding that absent any contractual relationship between a physician and an insurance company, the sources of income would be the patients, rather than the insurance companies.  The Commission has previously indicated that when patients exercise control by selecting their health care providers, it is the patients, rather than their insurance carriers, who are sources of income to the physician.  (Brooks Advice Letter, No. A-97-471.)  Supervisor Hansberger has an economic interest in any patient who is a source of income of $1,000
 or more.

Step 4 -- For each of the public official’s economic interests, determine whether that interest is directly or indirectly involved in the governmental decision which the public official will be making, participating in making, or using or attempting to use his/her official position to influence.


You have not provided us with a specific pending decision but have generally asked if Supervisor Hansberger can participate in future decisions regarding employee health insurance plans.


Investments and income:  Supervisor Hansberger’s economic interests are directly affected by a decision before his agency if the economic interests initiate the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of, the proceeding.  “A person is the subject of a proceeding if a decision involves issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1.)  Under the general question you asked, it does not appear that Supervisor Hanberger’s economic interests would be directly affected by a decision regarding employee health insurance plans.  His economic interests would therefore be indirectly affected.

Step 5 -- What is the applicable materiality standard for each economic interest? 


After determining whether a public official’s economic interests are directly or indirectly involved in a governmental decision, it must be decided whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. First, the applicable standard of materiality must be found.


Investments:  The materiality standard for a business entity indirectly involved in a decision can be found in regulation 18705.1.  Regulation 18705.1 (enclosed) sets out the monetary thresholds that determine material financial effect based on the fiscal size of a business entity.  For example, for a relatively small business, a decision would have a material financial effect on that business, if:

         “(A)  The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,


(B)  The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or


(C)  The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $20,000 or more.”  (Regulation 18705.1(c)(4).)


If the spouse’s medical practice is the fiscal size covered by regulation 18705.1(c)(4) above, or a threshold for a larger business specified in the regulation, and the decision affects the medical practice by one of the monetary thresholds, the decision is deemed to have a material financial effect on the medical practice.

Income:  The materiality standard for sources of income who are individuals indirectly affected by a decision is found in regulation 18705.3(b)(3).  The effect of a decision is material as to an individual who is a source of income to an official if any of the following applies:

“(A)  The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,0000 or more; or

(B)  The decision will affect the individual’s real property interest in a manner that is considered material under Title 2, California Code of Regulations section 18705.2(b).” 

Step 6 -- Is it reasonably foreseeable that the governmental decision will have a material financial effect on the public official’s economic interest?

Next it must be determined if it is reasonably foreseeable that the effect of the decision will reach the materiality threshold.  The “material financial effect on an economic interest is reasonably foreseeable ... if it is substantially likely that one or more of the materiality standards [citation] applicable to that economic interest will be met as a result of the governmental decision.”  (Regulation 18706(a).)  

Investments:  For example, if the spouse’s medical practice receives a substantial number of patients who are county employees, but an insurance carrier is being considered that has a limited list of doctors from which patients must choose, a list the supervisor’s spouse is not on, such a decision could foreseeably affect future revenues.


Income:  Supervisor Hansberger must also determine if the decision will have a material financial effect on any patient who is a source of income of $1,000 or more to the medical practice.  For example, would changing health insurance carriers require the patients to pay more “out-of-pocket” expenses for their medical care?  If a decision could increase patient liability by $1,000 or more, Supervisor Hansberger could not participate in the decision.  (Regulation 18705.3(b)(3).)


Steps 7 and 8 -- “Public Generally” Exception and Legally Required Participation


 An official who otherwise has a conflict of interest in a decision may still participate under the “public generally” exception.  For this exception to apply, the decision must affect each of the official’s economic interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18707.)  Step eight is an exception that applies when the official is legally required to participate in the decision.  (Regulation 18708.)  Since we do not have a specific decision pending at this time, neither of these exceptions applies to your inquiry.

This letter provides a general overview of how the conflict-of-interest provisions might affect Supervisor Hansberger’s economic interests.  If and when he has a specific decision before him, and he needs additional assistance with regard to that decision, it is suggested he write for advice at that time.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

�Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





�Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice  (Government Code § 83114; 2 Cal. Code of Regs. § 18329(c)(3), copy enclosed.)


�This is pursuant to my telephone conversation with Esther Alcala of your staff on April 7, 2003.





�Since Supervisor Hansberger has a community property interest in the income of his spouse’s medical practice, any patient who is a source of income of $1,000 or more is a source of income to Supervisor Hansberger.


 


	� Regulation 18705.1 provides different materiality thresholds depending on the financial size of a business entity.  Prior to January 16, 2003, the middle two rankings could be applied where the business was listed on the specified exchange or, in the alternative, if the business met the financial criteria for listing on the exchange.  (See, subdivisions (c)(2) and (c)(3).)  In January 2003, new alternate criteria for the middle two rankings became effective.  The new alternate criteria consider whether the business entities meet specified thresholds for earnings before taxes or net income.  Under the revised regulation, public officials can apply the standards in subdivisions (c)(2) and (3) if the business is listed on the specified exchange, or if the business meets the specified earnings or income thresholds set forth in the regulation.


 





