





July 3, 2003

Derek Johnson, General Manager

Isla Vista Recreation & Park District

961 Embarcadero Del Mar

Isla Vista, CA 93117

Re:
Your Request for Advice


Our File No.   A-03-062

Dear Mr. Johnson:

This letter is in response to your request for advice on behalf of Isla Vista Park Director Harley Augustino regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that the Commission is unable to provide advice on issues regarding past conduct.  (See section 83114(b); regulation 18329(b)(8)(A)&(C).)  

QUESTIONS

1. May Director Augustino, an employee of Service Employees International Union 620 (“SEIU 620”) as well as an employee of the Coalition for a Living Wage (“Coalition”), participate in the deliberations and vote on:

a) A contract between the SEIU 620 and the Isla Vista Recreation & Park District (“Park District”) affecting the Park District’s employees?

b) A Living Wage ordinance that is before the Park District?

CONCLUSIONS

1a) Director Augustino may not make, participate in making, or use his official position to influence the contract between the SEIU 620 and the Park District since the contract would have a reasonably foreseeable material financial effect on the union. Income received by Director Augustino from the Coalition may also be an independent basis for disqualification from this decision if the decision will have a reasonably foreseeable material financial effect on the Coalition.

1b) Director Augustino may not make, participate in making, or use his official position to influence the living wage ordinance if a nexus exists between his public duties and his role as an organizer for the union.  Income received by Director Augustino from the Coalition may also be an independent basis for disqualification from this decision if the decision will have a reasonably foreseeable material financial effect on the Coalition, as discussed below.

FACTS


Isla Vista Recreation and Park District Director Harley Augustino is a part-time employee of SEIU 620, which represents the employees of the Park District.  On May 28, 2003, in a telephone conversation, you noted that SEIU 620 is a nonprofit organization.  Director Augustino is an organizer with SEIU 620, whose duties include assisting the union with organizing the temporary employees of the City of Santa Barbara as well as some political work regarding state legislation to benefit temporary city employees.  

Director Augustino asks whether a contract between the Park District and SEIU 620 would be void because of Government code 1090 considerations as a result of his employment by the union.
  Also, he asks whether his participation in the deliberations and vote on a contract between SEIU 620 and the Park District would violate the Act’s conflict-of-interest laws.  Each covered employee of the Park District pays monthly dues to SEIU 620.  The amount is a direct function of the amount of wages paid to the employee.  Consequently, an increase in wages in the union contract will directly increase the monthly payments to SEIU 620.


Additionally, Director Augustino is an employee of the Coalition for a Living Wage (the “Coalition”), a nonprofit organization.  Director Augustino functions as the chief administrative officer of the Coalition and his job title is Field Organizer.  His duties for the Coalition include recruiting and supervising volunteers, supervising paid staff, meeting regularly with the board of directors, carrying out programs and directives from them and performing other functions as directed by the board.  The Coalition is not operating any programs in Isla Vista at this time, but has done so within the past two years.  Director Augustino questions whether his participation in Park District deliberations and vote on a living wage ordinance for the Park District and certain of its contractors would be a violation of the conflict-of-interest laws.

ANALYSIS

The Act’s conflict-of-interest rules prohibit a public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.  (Section 87100.)  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps One and Two: Is Director Augustino a “public official” and is he “making,” “participating in making” or “influencing” a governmental decision?

As a director on the Isla Vista Recreation & Park District Board of Directors, Director Augustino is a public official as described in section 82048.  (Savaree Advice Letter, No. A-02-268.)  Your inquiry presupposes that he will at least participate in making governmental decisions relative to the Park District employee’s contract and the living wage ordinance.
  

Step Three: What are Director Augustino’s economic interests?

The next portion of the conflict-of-interest analysis is identification of the public official’s economic interest which, under section 87103, may be any of the following:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); 

· A public official has an economic interest in any business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income
, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family
 - this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Both SEIU 620 and the Coalition are economic interests to Director Augustino, because, we presume, both entities have been a source of $500 or more in income to him over the past twelve months.
  These are the only economic interests evident from your account of the facts, and our analysis will be limited to conflicts of interest growing out of these economic interests.

Step Four: Are Director Augustino’s economic interests directly or indirectly involved in a governmental decision?

The next step is to determine whether the official’s economic interests will be involved directly or indirectly in a decision.  (Regulation 18700(b)(4).)  A person, including a business entity or source of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).) 


SEIU 620 is directly involved in the decision regarding the contract since the union is a party to the 
contract, which makes regulation 18705.3(a) the applicable standard.  (Regulation 18704.1(a)(2), Humbert Advice Letter, No. I-91-522.)  

As to the living wage ordinance decision, neither SEIU 620 nor the Coalition is a named party or subject of the proceeding and is not initiating a proceeding.  Regulation 18704.1(b) states that if a source of income is not directly involved in a governmental decision, then it is determined to be indirectly involved and regulation 18705.3(b) applies.  Therefore, SEIU 620 and the Coalition are indirectly involved in the ordinance decision and the Coalition is also indirectly in the contract negotiations. 

Steps Five and Six:  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision will meet this materiality standard?

Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.

Directly Involved – Union in Contract Negotiations

Since SEIU 620 is directly involved in a governmental decision (the contract negotiations), any reasonably foreseeable financial effect of that decision upon SEIU 620, even one penny, is presumed to be material. (Regulation 18705.3(a).)  Therefore, if there is any reasonably foreseeable financial effect on SEIU 620, Director Augustino may not participate in decisions unless an exception applies.  Under regulation 18706, an effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In determining whether a governmental decision will have a reasonably foreseeable material financial effect on an economic interest, an official may consider, among other relevant facts, the factors listed in regulation 18706(b).  

You have provided facts indicating that there would be an effect on SEIU 620’s income from membership dues if the employee salaries were to rise.  This is because you stated that there is direct relationship between the amount of the employee salaries and the amount of the dues paid.  Therefore, a contract increasing or decreasing salaries would affect the dues paid to SEIU 620 and would be a reasonably foreseeable material financial effect.

Indirectly Involved – Union & Coalition regarding the Living Wage Ordinance; Coalition regarding Contract Negotiations

Since the Coalition and SEIU 620 are non-profit organizations indirectly involved in the decision on the living wage ordinance (as well as the indirect involvement of the Coalition in the contract negotiations), the materiality standard of regulation 18705.3(b)(2) would be applicable.  Regulation 18705.3(b)(2) (copy enclosed) lists the thresholds to test whether the effect of the decision is considered a material effect on a nonprofit organization.  Because “materiality” depends on the size of the nonprofit organization based on gross annual receipts, which we do not know, we have enclosed the regulation for Director Augustino to apply to determine if the reasonably foreseeable effect of either decision would be material.  

According to the facts provided, any effect on the Coalition does not appear to likely.  The Coalition does not appear to be financially impacted based on the results of either decision.  If that is true, then the Coalition is not cause of a conflict of interest for Director Augustino.  If there is an impact on the Coalition because of either the contract negotiations or the living wage ordinance, however, and it meets the appropriate threshold, then Director Augustino is disqualified from that decision.  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Our advice is limited to provisions of the Political Reform Act.  Director Augustino may also want to request advice from the Office of the Attorney General about how provisions of Government code section 1090 may affect his situation. 


� Regulations 18702.1 through 18702.3 define “making,” “participating in making,” and “using or attempting to use his/her official position to influence” the making of governmental decisions.  Regulation 18700(b) describes in detail the step-by-step process used to determine if a public official has a conflict of interest in a particular decision.


� An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)


	� The definition of “income” includes a pro rata share of any income of any business entity in which the official owns a 10 percent interest or greater. (Section 82030(a).) 


� “Immediate family” includes the official’s spouse and dependent children.  (Section 82029.)


� Note that payments from a source are aggregated over the 12 months prior to a decision to determine if the source is a potentially disqualifying economic interest.  Thus, in a case where periodic payments are made, the total received should be recalculated as earlier payments become more than 12 months old.





