





June 4, 2003

Terence R. Boga, Asst. City Attorney

Richards Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Advice


Our File No.   A-03-067

Dear Mr. Boga:


This letter is in response to your request for advice on behalf of Seal Beach City Engineer Doug Dancs and City Manager John Bahorski regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

1.  May Mr. Dancs and Mr. Bahorski participate in the following decisions related to development of real property owned by the Boeing Realty Corporation:

a.  certification of an environmental impact report

b.  general plan amendment

c.  specific plan adoption

d.  vesting subdivision map approval

e.  development agreement approval

f.  community facilities district approval

g.  site plan review approval

h.  height variance approval

i.  conditional use permit approval
CONCLUSION

1a. – i.  It is presumed that Mr. Dancs and Mr. Bahorski will both have a material financial effect on an economic interest by each of these decisions.  Therefore, each official is prohibited from participating in these decisions, unless this presumption can be rebutted.

FACTS


Your request for advice relates to the proposal by Boeing Realty Corporation to subdivide and develop approximately 104.5 acres of mostly undeveloped land located wholly within the City of Seal Beach.  The following facts are based on your incoming correspondence and phone conversations with Commission staff counsel.

Doug Dancs and John Bahorski each own a principal residence outside, but within 2 miles, of the City of Seal Beach in an area within the City of Long Beach known as Island Village. Island Village is a gated housing community.  A portion of the common property of Island Village is located as close as 115 feet from the property line of the Boeing property.  Mr. Dancs’s home is approximately 760 feet from the Boeing property line.  Mr. Bahorski’s home is approximately 1,070 feet from the Boeing property line.  The Island Village housing community contains 183 single-family units.  Seal Beach has a population of 24,157 persons.


Mr. Dancs and Mr. Bahorski each own their respective lots in fee, and have “easements of enjoyment” over common area owned by the Island Village Homeowners Association (“Association”).  The Association is a non-profit corporation that owns and maintains all of Island Village’s common areas.  As defined in Section 1 of Article VII of the CCRs, the common area contains “the community areas, walkways, green belts, recreational areas (including [two] pool(s) and clubhouse) and all other areas which are not part of the Lot.”  According to the CCRs, the individual grant deeds for any lot shall also grant appurtenant easements to be used in common for the benefit of owners and for ingress and egress, public utilities and sewers. 


The distance between Mr. Dancs’s and Mr. Bahorski’s respective homes and the nearest point of the Boeing property is occupied by the following: (i) other homes; (ii) some common areas; (iii) private streets inside the Island Village complex; and (iv) a drainage ditch outside of the Island Village border. The Boeing Project Site cannot be seen from Mr. Dancs’s and Mr. Bahorski’s respective homes. 


Boeing has submitted the following formal applications pending with the City of Seal Beach to facilitate its proposed project: (i) certification of an environmental impact report; (ii) general plan amendment; (iii) specific plan adoption; and (iv) vesting subdivision map approval.  Boeing is still considering use of a development agreement and a community facilities district for its project.  If the company chooses to do so, those matters also would be reviewed and decided by the city council.  Finally, Boeing will be applying to the City of Seal Beach for site plan reviews, height variations and conditional use permits. Those matters are reviewed and acted on by the Seal Beach Planning Commission in the first instance, but it is possible that the Seal Beach City Council will be called upon to review one or more of them on appeal.


For projects of this magnitude, the city engineer/director of public works typically reviews technical plans and the subdivision map, meets with the developer to discuss the map and traffic mitigation, streets and other public works that may be required, reviews and provides input concerning the environmental impact report, and makes recommendations to the planning commission and city council as to public works that may be needed as a result of the project.  Typically, he would attend the city council meetings in which the project applications are considered by the city council.  He has no authority to approve or disapprove the applications.  In comparison, the city manager typically reviews staff reports prepared by his staff, meets with the developer, may negotiate certain items concerning the project, and oversees the city staff’s processing of the applications.  Typically, he would attend the city council meetings in which the project applications are considered by the city council.  He has no authority to approve or disapprove the applications.  However, if a development agreement is presented and subsequently approved, such agreements typically delegate certain post-decision administrative matters implementing the development agreement to the city manager.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Are Doug Dancs and John Bahorski each considered a “public official” and is each making, participating in making, or influencing a governmental decision?
As employees of the City of Seal Beach, Doug Dancs and John Bahorski are each a “member, officer, employee or consultant of a state or local government agency” and, therefore, are public officials subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

Mr. Dancs or Mr. Bahorski each will “make a governmental decision” if he makes a decision regarding development standards or whether to permit certain subdivision.  Additionally, if he engages in any of the actions detailed above with regard to this decision, he will “participate in making” or “influence” that decision.  


However, please note that making or participating in making a governmental decision does not include actions of public officials which are solely ministerial, secretarial, manual, or clerical.  (Regulation 18702.4(a)(1).)  Additionally, in certain circumstances, a public official having a conflict of interest may participate in “implementation decisions.”  (See discussion under Step Six.)  

Step Three:  What are Mr. Dancs’s and Mr. Bahorski’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

“Interest in real property” includes:

  “…any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”  (Section 82033.)

Real property is considered “‘within the jurisdiction’ with respect to a local government agency if the property or any part of it is located within or not more than two miles outside the boundaries of the jurisdiction or within two miles of any land owned or used by the local government agency.”  (Section 82035.)  

Presumably, Mr. Dancs and Bahorski each have an interest in their respective properties worth $2,000 or more.  Therefore, each official has an economic interest in his home.  Additionally, each of them also has a separate interest in real property in the Island Village’s common area by virtue of the easement each official possesses, assuming that the officials’ pro rata share of this easement is worth $2,000 or more. (See McGrath Advice Letter, No. I-02-356; Joehnck Advice Letter, No. A-87-322)

You have not provided information regarding any other economic interests of either Mr. Dancs’s or Mr. Bahorski’s.  For purposes of this letter, we assume that neither has other economic interests relevant to the decisions you have identified.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





