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August 8, 2003

Terence R. Boga, Asst. City Attorney

Richards Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Informal Assistance


Our File No. I-03-067(a)

Dear Mr. Boga:


This is a follow-up letter to previous advice issued to you regarding conflict-of-interest provisions of the Political Reform Act (the “Act”)
 and the development of real property owned by the Boeing Realty Corporation.  (See Boga Advice Letters, Nos. A-03-047 and A-03-067.)

We wish to clarify the analysis of the “public generally” exception contained in Step Seven of the letters issued to you.  Please note that this letter does not alter the conclusions of the prior letters.

As mentioned in our prior advice, under the “public generally” exception, an official having a conflict of interest may participate in a decision despite a resulting “material financial effect,” provided the financial effect of the decision on the official’s economic interest is indistinguishable from the effect on the public generally. (Section 87103; regulation 18707 et seq.)  Pursuant to regulation 18707.1 (enclosed), if a “significant segment” of the jurisdiction is affected by the governmental decision in “substantially the same manner” as it would affect the public official, then the official may participate in the decision. 

You may recall that subdivision (b)(1)(B) of regulation 18707.1 defines a “significant segment” of the jurisdiction in relation to a real property interest as follows:

  “(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents; or

  (ii) 5,000 property owners or homeowners in the jurisdiction of the official’s agency.”

In the Boga letter, No. A-03-047 (“Larson/Doane letter”), addressing economic interests of Mayor Larson and Councilmember Doane, we stated:

“… the numerical requirements of regulation 18707.1(b)(1)(B) appear to be met, assuming that the 40% of Leisure World residents have the same type of common area ownership interest as Mayor Larson and Councilmember Doan.  If this segment (i.e. residents or real property owners) is affected in substantially the same manner as the mayor and council member, then the ‘public generally’ exception would apply with regard to any conflict of interest arising by virtue of the officials’ interests in the common areas.  Provided this is the case, Mayor Larson and Councilmember Doan may participate in these decisions.”


In comparison, in the Boga letter, No. A-03-067 (“Dancs/Bahorski letter”), we addressed economic interests of City Engineer Doug Dancs and City Manager John Bahorski with respect to the same decisions and concluded that, since the Island Village community where Mr. Dancs and Mr. Bahorski own homes contains only 183 single-family units, the significant segment prong provided by subdivision (b)(1)(B) did not appear to be met.  


Although the conclusion of neither the Larson/Doane nor the Dancs/Bahorski letter changes, we wish to clarify that the significant segment prong is also met for purposes of analyzing the ability of Mr. Dancs and Mr. Bahorski to participate under the “public generally” exception.  Specifically, with regard to the City of Seal Beach, the jurisdiction in question, the numerical requirements of subdivision (b)(1)(B) are met when taking into account the approximately 6,400 residents/owners of Leisure World in addition to the 183 residents/owners in Island Village and anyone else affected by the development decisions.
  (See discussion in prior letters.)  This conclusion should have been the same in both letters.  Through this step of the “public generally” analysis, we analyze whether 10% of the jurisdiction’s population will be affected by the decisions without evaluating the extent of the financial effect from these decisions.  
To determine whether the “substantially the same manner” prong is met, the financial effect resulting from the decisions on the “significant segment” must be compared to the decisions’ financial effect on the economic interest of each official.  This is where the facts of the Dancs/Bahorski letter differ from those of the Larson/Doane letter.  With respect to the Larson/Doane letter, it was determined that all residents/owners in the Leisure World development would be affected in substantially the same manner.  The number of these residents/owners affected in this manner constituted (without consideration of any other property owners) 10% of the jurisdiction’s population.
In the case of the Dancs/Bahorski letter, no facts were presented demonstrating that the Boeing property development decisions will affect the “significant segment” in “substantially the same manner” as the decisions will affect either Mr. Dancs’s or 
Mr. Bahorski’s property.  Because the facts you provided in your second request regarding the Boeing property pertain solely to Island Village residents/owners, we do not have information that 10% of the jurisdiction’s population will be affected by the decisions in substantially the same manner as Mr. Dancs or Mr. Bahorski.  In contrast to the Doan/Larson letter, where residents/owners in Leisure World alone constituted 10% of the jurisdiction’s population, residents/owners in Island Village constitute less than 1% of the jurisdiction’s population.  Further, no facts were provided that any other property owners would be affected in substantially the same manner as Mr. Dancs or 
Mr. Bahorski.  Consequently, we cannot conclude that the “public generally” exception has been met for these two officials, and the conclusion of the Boga Advice Letter, No. A-03-067, that these officials are presumed to be prohibited from participating in these decisions remains unchanged.

However, please be aware that we are not the finders of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  In determining whether the decision affects Mr. Dancs’s and Mr. Bahorski’s economic interests in substantially the same manner, you may consider attributes of properties owned by the official and the significant segment such as property location (i.e., proximity to the property to be developed), zoning designations, current or potential use, development or income producing potential, or size.  You may also consider characteristics of the neighborhoods in which properties owned by the officials, or the significant segment, are located; such as traffic, view, privacy, intensity of use, noise levels, or air emissions.  It is possible that, based on these types of considerations, the “public generally” exception could apply to Mr. Dancs and Mr. Bahorski in these decisions, but each official must make this determination based on the facts before him.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  



Natalie Bocanegra



Counsel, Legal Division
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�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.


�  The City of Seal Beach has a population of 24,157.





