





June 11, 2003

Bart J. Thiltgen, City Attorney

City of Bakersfield

1501 Truxtun Avenue

Bakersfield, CA 93301

Re:
Your Request for Informal Assistance


Our File No.  I-03-070

Dear Mr. Thiltgen:


This letter is in response to your request for advice on behalf of Bakersfield City Councilmember David Couch, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").
  Since your inquiry is general in nature, we are treating your request as one for informal assistance.
  (Reg. 18329, subd. (b)(8)(C).)

QUESTIONS


1.  Would the Bakersfield Police Benefit Association be a disqualifying source of income to Mr. Couch in the context of voting on any issue involving the City of Bakersfield Police Department?


2.  May Mr. Couch participate in decisions involving city employees who may be sources of income to him?

CONCLUSIONS


As discussed more fully below, the analysis of whether a conflict exists is a fact-specific inquiry.  As the facts now stand, there is no particular decision before the city council regarding any of Mr. Couch's potential sources of income.  Without more specific information regarding the particular facts and potential impact of a given type of decision, we are unable to give more than informal advice on how the rules may apply in a given situation.  

FACTS


David Couch is the elected representative of Ward 4 to the Bakersfield City Council.  He is a vice president and financial consultant providing stock, bond and mutual fund brokerage services and investment portfolio management with the brokerage firm of Smith Barney, a member of Citigroup, a business entity which is listed on the Fortune 500 and the New York Stock Exchange.  Citigroup had a reported net income in 2002 of $15.276 billion.  Mr. Couch is compensated by Smith Barney via commissions on stock, bond and mutual fund transaction and investment portfolio management fees from the accounts he manages and monitors for his clients.  Mr. Couch receives no benefit or other compensation from Smith Barney based upon his position as a member of the city council. 

Scenario #1:


In order to be available to better serve their clients, Mr. Couch and at least two other members of the Smith Barney firm are contemplating forming a team to handle all of their accounts.  The members of the team would aggregate all of their current accounts, and as other accounts are developed, include such accounts into the team portfolio.  All members of the team would share in the commissions and management fees generated from all account service by any member of the team.


One of the current clients of one of the potential team members whose account would be included is this team complement is the Bakersfield Police Benefit Association ("Benefit Association"), a California registered tax exempt 501(c)(3) association established to provide benefits to spouses and offspring when a Bakersfield police officer is killed while on duty, as well as other charitable activities.  The Benefit Association is not directly affiliated with the Bakersfield Police Officers Association ("POA"), the bargaining unit representing the City of Bakersfield police officers, nor do the dues paid by the police officers to the POA support the Benefit Association.  Membership in the Benefit Association is limited to regular employees of the Bakersfield Police Department, but includes members who are not a member of the POA.  Membership in, and contribution to, the Benefit Association is strictly voluntary.  Further, contributions to the Benefit Association can be from any source, including non-employees of the City of Bakersfield.  The City of Bakersfield does not contribute to or have any relationship whatsoever with the Benefit Association.  For purposes of this inquiry, it is assumed Mr. Couch's share of commissions/account handling fees related to this client would equal or exceed $500 annually.

Scenario #2:


Mr. Couch has received unsolicited inquires from individual employees of the City of Bakersfield for his portfolio management services.  For purposes of this inquiry, it is assumed Mr. Couch, if he performed such services for at least one employee, would earn in excess of $500 annually.  Also, for purposes of this inquiry, it is requested that three situations be considered: A) the employee is a high level employee who is hired directly by the city council pursuant to an employment contract; B) the employee is one of only 20 upper management employees who has decision-making authority for  conduction of the city's operations, including authorizing expenditures of funds; and, C) the employee is one of about 1,000 lower level employees who is represented by a bargaining unit in negotiations for wages and working conditions and does not have decision making authority.


You ask whether, assuming there is a disqualification, such disqualification applies to all, two, or only one of the categories ("A," "B" or "C") of employees identified above in the factual discussion.  If it is assumed the amount of income derived from providing services to a single employee did not amount to or exceed $500, would the aggregation of income from more than one employee being serviced which did amount to or exceed $500 cause a disqualification?  If so, does such aggregation of income depend upon the category or categories of the employee?

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that "[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them."  (§ 81001, subd. (b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Is Mr. Couch considered a "public official" and is he making, participating in making, or influencing a governmental decision?
As a member of the Bakersfield City Council, Mr. David Couch is a "member, officer, employee or consultant of a state or local government agency" and, therefore, is a public official subject to the conflict-of-interest provisions of the Act.  (§ 82048; regulation 18701(a).)

A public official "makes a governmental decision" when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Councilmember Couch will "make a governmental decision" if he votes on any issue obligating the city with respect to the Bakersfield police officers, including, but not limited to, wages, working conditions and allocation of resources.  In addition to actually voting on these matters, if he engages in any of the actions described in enclosed regulations 18702.2 ("participating" in a decision) and 18702.3 ("influencing" a decision) with regard to this decision, he will "participate in making" or "influence" that decision.

Step Three:  What is Councilmember Couch's economic interest — the possible source of a conflict of interest?
Section 87103 provides that a public official has a "financial interest" in a governmental decision "if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family," or on any of the official's economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the "personal financial effects" rule (section 87103; regulation 18703.5).

Your first question describes facts involving only one of the types of economic interests above and therefore our analysis will consider only the Benefit Association.
  

(§ 87103, subd. (c).)  According to your facts, Mr. Couch's share of the team's income, generated from fees assessed on the team's clients from the Benefit Association will equal or exceed $500.  This would result in the Benefit Association being a source of income to Mr. Couch for 12 months.  For purposes of determining whether the amount equals or exceeds this threshold, payments from the Benefit Association are aggregated.  Thus, two payments of $250 each would be aggregated and the threshold would be met. 

Similarly, a public official also has an economic interest in any individual from whom he or she has received income, including promised income, which aggregates to $500 or more within 12 months prior to the governmental decision.  (§ 87103, subd. (c); reg. 18703.3).  So long as the individuals are truly that, acting individually and not in concert, we do not aggregate their respective payments.  Under the facts you describe, it appears the clients of Mr. Couch’s would be acting individually in their use of his services and therefore would not be aggregated with other clients.  


As a result, Mr. Couch will have an economic interest only in those individuals from whom he would earn $500 or more
 in the 12-month period prior to the governmental action.  

Step Four:  Is Councilmember Couch's economic interest directly or indirectly involved in the governmental decision?
With respect to the first scenario involving decisions affecting the City of Bakersfield Police Department, because you identify no specific decision before the council, we may give only general guidance in this area.  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent:

 "(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

 "(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of the proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person."  (Reg. 18704.1, subd. (a).)

Your facts do not indicate that the Benefit Association would initiate the proceedings in which the decisions affecting the police officers would be made or would be a named party or subject of the proceeding.  Under such facts, it appears that the Benefit Association would be indirectly involved in the decision.

Unfortunately, you provide no facts regarding an actual governmental decision.  In the past, however, we have advised that because union contracts generally affect all city employees, or at least an entire class of city employees, the individual city employees who may be economic interests of a member of the city council are not directly involved in the contract process.  (See DeBerry Advice Letter, No. I-00-188; King Advice Letter, No. I-99-145, copies enclosed.)  On the other hand, we have advised that it is reasonably foreseeable that decisions involving city employee benefits (i.e., monthly disbursements, budget decisions, and a memorandum of understanding) will financially affect city employees and their dependent family members who are a public official's eye-care patients.  (Brooks Advice Letter, No. A-97-471, copy enclosed.)  In that letter, we advised it was also reasonably foreseeable that decisions regarding promotions, reassignments, and dismissals will financially affect the city employees who are the subject of such decisions.  As can be seen, the answer to this question depends on the particular type of decision at hand.  We advise you to seek further advice in the future when particular decisions become more apparent.  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





�  Pursuant to regulation 18329, subdivision (c)(3), informal assistance does not confer immunity.


�  These questions are based on the Act's conflict-of-interest analysis provided at regulation 18700, subdivision (b).  


�  Citigroup and the brokerage firm of Smith Barney are also likely economic interests of Mr. Couch’s.  To the extent they are implicated in governmental decisions before the city, they would constitute a further potential conflict of interest for Mr. Couch.  Because your letter does not raise any such issues with respect to these interests, however, we do not analyze them further.





�  We bring to your attention that the appropriate threshold in the regulation is "$500 or more," as opposed to "in excess of $500" to which you occasionally refer in your letter.


�  If, on the other hand, the Benefit Association were to satisfy either of the subdivisions quoted above, then the Benefit Association would be considered directly involved in a given governmental decision.  In that event, different and more stringent standards would apply, and you should write to the Commission with the additional facts and seek further advice.





