





June 18, 2003

Richard E. Nosky, Jr.

City Attorney

City of Salinas

200 Lincoln Avenue

Salinas, CA 93901

Re:
Your Request for Informal Assistance


Our File No. I-03-073

Dear Mr. Nosky:


This letter is in response to your request for advice, on behalf of Salinas City Councilmember Sergio Sanchez, on the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since the facts you have presented are not sufficient to render formal advice regarding the city council decisions described in questions 2 and 3 below, we are treating your request as one for informal assistance (regulation 18329(b)(2)(B)).
  This letter should not be construed as assistance on any conduct that may have already taken place.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)

QUESTIONS

1.  Does Mr. Sanchez have a conflict of interest disqualifying him from participating in city council decisions concerning the negotiation and approval of collective bargaining agreements between the City of Salinas (“City”) and the Service Employees’ International Union, Local 817 (“Local”)? 


2.  Does Mr. Sanchez have a conflict of interest disqualifying him from participating in city council decisions concerning individual disciplinary matters and grievances for City employees who are members of the Local?


3.  Does Mr. Sanchez have a conflict of interest disqualifying him from participating in city council decisions concerning the elimination of vacant City positions, which would otherwise be filled by a member of the Local?  


4.  If Mr. Sanchez has a disqualifying conflict of interest with respect to any of the foregoing decisions, will “segmentation” permit him to participate in other decisions concerning these matters that do not, in themselves, give rise to a conflict of interest?

CONCLUSIONS

1.  Mr. Sanchez will have a conflict of interest disqualifying him from participating in city council decisions concerning these collective bargaining agreements, unless these decisions will have no financial effect at all upon the Local. 

2.  Mr. Sanchez may or may not have a conflict of interest disqualifying him from participating in city council decisions concerning employee discipline or grievances, provided, depending upon whether it is reasonably foreseeable that the decision will have as its outcome financial effect deemed material under the Commission’s regulations.  


3. Mr. Sanchez will not have a conflict of interest disqualifying him from participating in city council decisions concerning the elimination of vacant City positions, if those positions are not covered under the bargaining agreement with the Local.  He may or may not have a conflict of interest with respect to positions historically filled by members of the Local, depending upon whether it is reasonably foreseeable that eliminating the position will have a financial effect deemed material under the Commission’s regulations. 


4. Without more facts, including the specific decisions involved, we cannot advise how segmentation may apply to Mr. Sanchez in these circumstances.  We offer, however, a general description of the segmentation process.

FACTS


The Local has ten employees, including Mr. Sanchez. He is employed by the Local as its Organizing Director and reports directly to its Executive Director.  Although he is not a manager and none of the Local’s employees report to him, Mr. Sanchez is able to contribute input to the budget and policy decisions made by the Local’s Executive and Deputy Directors.  He receives a salary from the Local in excess of $500 per year. 

Mr. Sanchez’s job responsibilities with the Local involve organizing unrepresented public, private and non-profit sector employees located within the counties of Monterey and San Benito.  In addition, he is a frequent spokesperson for the Local and appears before county and other government agencies, excluding agencies of the City, with respect to matters involving members of the Local who are employees of these agencies.  

Although the Local represents three separate bargaining groups of City employees, Mr. Sanchez’s employment duties for the Local do not extend to Local members who are workers employed by the City.  The three bargaining groups of City employees are represented by field representatives of the Local.  These bargaining units will soon be in negotiations with the City concerning wages, employee benefits and working conditions, pursuant to renewals of memoranda of understanding between the bargaining units and the City.  In addition, the Local can play an active role in any City-initiated disciplinary matter involving members of the Local.  In such disciplinary matters, the City proceeds individually and does not discipline employees en-mass.      

The Local is supported financially by the dues paid by its membership.  The amount of dues to be paid is determined by a vote of the Local’s members.  Presently, dues for all three bargaining units are 1.08% of employees’ gross salaries, with a per employee minimum of $288 per year and a maximum of $764.76 per year.  Part time employees pay a set amount of $16.00 per month.  Dues are deducted from the salaries paid by the City and forwarded on behalf of the individual employee to the Local. 


Mr. Sanchez was elected to the Salinas City Council in November 2002 and assumed office in January 2003.  To date, Mr. Sanchez has abstained from participating in decisions regarding all of the above matters and expressed the intention not to participate in any decisions regarding these matter pending receipt of formal written advice. 

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

1. & 2.  Is Mr. Sanchez a public official who will make, participate in making, or influence a governmental decision?

The conflict-of-interest prohibition only applies to public officials.  As a city council member for the City of Salinas, Mr. Sanchez is a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, Mr. Sanchez will make, participate in making, and influence governmental decisions, including decisions before the city council concerning employee disciplinary matters, elimination of vacant city positions, and the pending renegotiation of memoranda of understanding with the Local.


Segmentation

We have previously advised that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate in other components in which the official has no financial interest. (Sansone Advice Letter, No. I-03-058.)  Thus, if any of the decisions you describe can be segmented into smaller, more specific decisions which do not have reasonably foreseeable material financial effects upon the Local, Mr. Sanchez may be able to participate in these more specific decisions, provided he does not have a conflict of interest in those decisions.  

For example, decisions regarding the renegotiation of a memorandum of understanding could be segmented so as to isolate decisions affected the level of wages paid to members of the bargaining unit.  Mr. Sanchez would not participate in these decisions, due to his conflict of interest, but would be able to participate in other decisions regarding the memorandum of understanding that would not have a financial effect on wages.  For example, generally he would be not be disqualified from participating in decisions concerning working conditions, duty statements, or job titles.  

Specifically, the following procedure should be used should Mr. Sanchez seek to avail himself of segmentation:

 1. The decisions for which he has a disqualifying financial interest must be segregated from the other decisions on the agenda;

 2. The decisions for which he is disqualified should be considered first, and a final decision reached without his participation in any way;

 3. Once a decision has been made on the matters for which he is disqualified, Mr. Sanchez may participate in subsequent deliberations regarding other portions of the renegotiations, so long as, (1) those deliberations do not result in a reopening or in any way affect the decision from which the official was disqualified, and (2) those decisions will not have a material financial effect on any of the official’s economic interests. (Huffaker Advice Letter, A-86-343.)

3.  What are Mr. Sanchez’s economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described in regulations 18703.1 through 18703.5, inclusive.  The specific economic interest identified by the facts you supply is Mr. Sanchez’s interest in the Local as his employer and therefore a source of income to him (section 87103; regulation 18703.3).
  

4.  Will this economic interest be directly or indirectly involved in the decisions?

A person, including a source of income, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent, initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of the proceeding concerning the decision before the official or the official's agency.  (Regulation 18704.1(a)(1) - (a)(2).)  A person is the subject of a proceeding concerning the decision before the agency if the “decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with,” that person.  (Regulation 18704.1(a)(2).)  If a person who is an economic interest to a public official is not directly involved in a governmental decision, the person is deemed to be indirectly involved.  (Regulation 18704.1(b).)

Renegotiations

The Local is a named party in the renegotiations of the memoranda of understanding.  In addition, these memoranda represent contractual commitments between the City and the Local.  Thus, the Local is directly involved in governmental decisions of the city council concerning these renegotiations.  

Disciplinary Matters/Grievances

The Local’s appearance in an employee discipline matter presumably could be in a representative capacity, rather than being a named party or appellant.  When acting in a representative capacity, we have advised that a person (which in this instance would include the Local) is indirectly involved in the governmental decisions concerning that matter.  (Orlik Advice Letter, No. I-98-175; Doyle Advice Letter, No. A-97-071; Nelson Advice Letter, No. I-91-443.)  

On the other hand, a grievance is a matter that may be initiated in some instances by the Local, or in other instances, by individual members of the Local.  In the former, the Local would be a named party to the grievance proceeding and would thus be directly involved in an agency’s decisions concerning the grievance.  In the latter, the Local would be acting in a representative capacity and would thus be indirectly involved in governmental decisions concerning the grievance proceeding.  The grievance process is typically determined by a collective bargaining agreement and accordingly, may vary from one agreement to the next.  Thus, the question of whether the Local is a named party to, the claimant, or the subject of a grievance proceeding cannot be answered based on a general rule, but is a question of fact to be determined in each instance.  

With respect to Mr. Sanchez’s circumstances, in the absence of a specific grievance and facts concerning the underlying memorandum of understanding, we cannot advise whether the Local would be directly or indirectly involved in a grievance matter brought to the attention of the city council.  That is a matter for Mr. Sanchez to decide, based on the regulations noted above. 

Eliminating Vacant Positions


Eliminating vacant employment positions, as you describe, is a matter initiated by the city council and not the Local.  The Local is not the subject of the proceeding in which these decisions will be made.  For these reasons, the Local would be indirectly involved in this type of decision.  It may be possible under the City’s procedures that the Local, through the field representative(s) that represent the three City bargaining units, can interject itself as a named party in the proceeding in order to contest elimination of a vacant position.  If such were to occur, the Local would be directly involved in the decision.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.) 


�  Our assistance is based on the facts you provide in your written request, your letter dated May 27, 2003, and in telephone conversations with the Commission’s staff held on May 20, and June 6, 2003. 


�  In a May 20, 2003, telephone conversation with the Commission’s staff, you supplemented your written request for advice to include this question concerning segmentation.  


�  If a public official is enumerated in section 87200 (87200 filers, including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).  Since Mr. Sanchez is a city council member, a position enumerated in section 87200, these requirements apply to him. 


�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulations 18703.5 and 18705.5.) 





