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June 9, 2003

Jonady Hom Sun

State of California

Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA 94102-3298

Re:
Your Request for Advice


Our File No.   A-03-079

Dear Ms. Sun:


This letter is in response to your request for advice on behalf of Randolph Wu, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1. Is the El Paso Energy Corporation (“El Paso Parent”) a potentially disqualifying economic interest for Mr. Wu?

a) Does the “former employer” exception apply to Mr. Wu in this situation?

b) Should the income received from each of the “otherwise related business entities” be combined to reach the $500 economic interest threshold for sources of income?

c) If the $500 source of income economic interest threshold is met by one of the “otherwise related business entities,” which of the “otherwise related business entities” would also be considered economic interests as a result?

d) When does the 12-month disqualification period begin for sources of income?

2. Is the Utility Reform Network (“TURN”) a potentially disqualifying economic interest for Mr. Wu, or does the “former employer” exception apply?

CONCLUSIONS

1. Yes, the El Paso Parent is regarded as a “source of income” to Mr. Wu and he has a disqualifying financial interest in any governmental decision involving the El Paso Parent. Therefore, the Act’s conflict-of-interest provisions operate to bar Mr. Wu from any decisionmaking activities involving the El Paso Parent.

a) No, the “former employer” exception does not apply in this instance because Mr. Wu was an independent contractor and not an employee of the El Paso Parent and its affiliates.

b) No, the income received from each of the related business entities does not combine to reach the $500 economic interest threshold for sources of income.

c) Every “otherwise related business entity” is an economic interest of Mr. Wu’s if any one of them is found to meet the $500 threshold for sources of income.

d) The 12-month disqualification period begins from the time that the last payment is received that, when aggregated, meets the $500 threshold.

2. No, the “former employer” exception does not apply in this instance because Mr. Wu was an independent contractor and not an employee of TURN.  Therefore, TURN is a potentially disqualifying economic interest of Mr. Wu’s.

FACTS


Mr. Wu was employed at the El Paso Natural Gas Company (“EPNG”) and two affiliates of EPNG, from 1988 to January 31, 2000.  The affiliates he worked for were: El Paso Energy Development (“EP Development”); and El Paso Energy Marketing Company, which was renamed El Paso Merchant Energy Company (“EP Merchant”).  During this time, Mr. Wu held the positions of: director, EPNG; senior vice president, EP Development; senior vice president, EP Marketing; and manager director, EP Merchant.  Throughout this time, Mr. Wu performed regulatory work and supervised others performing regulatory work for EPNG before the California Public Utilities Commission (“CPUC”), other California agencies, and other state and federal agencies.  Mr. Wu’s work for the listed affiliates of EPNG was business development.  Throughout this time, EPNG and each of the listed affiliates was a wholly owned subsidiary of the El Paso Parent.  For purposes of this advice letter, you have directed us to assume that EPNG and each of the listed affiliates continue to be either subsidiaries or “otherwise related business entities” of the El Paso Parent under to regulation 18703.1(d). 


El Paso Parent is a diversified energy company that, through its subsidiaries, supplies natural gas to California, among other things.  EP Merchant is a company that markets and trades energy and natural gas in the U.S.  Formerly, EP Merchant was in the business of developing, building, and operating power plants.  EPNG operates natural gas pipelines, including ones that serve California, and provides transportation services to EP Merchant pursuant to Federal Energy Regulatory Commission (“FERC”) tariffs.  At the time Mr. Wu worked for EP Development, EP Development developed, built, and operated power plants and pipelines in North America.  

Mr. Wu is not aware of EP Development’s current activities and believes the company may not be active.  


After January 31, 2000, Mr. Wu continued to perform certain tasks for EP Merchant that arose entirely out of his prior employment with EP Merchant.  Most recently, on June 1, 2002, Mr. Wu entered into an agreement with EP Merchant and its affiliates.  The agreement states that EP Merchant has asked Mr. Wu to consult with them and their affiliates in connection with three power plant projects, Meriden, L.L.C. (“Meriden”) and Milford Power, L.L.C. (“Milford”), both located in Connecticut, and Berkshire Power, L.L.C. (“Berkshire”), located in Massachusetts.  During his tenure at EP Marketing and EP Merchant from 1997-1999, Mr. Wu was in charge of project development for these projects.  Pursuant to his current (June 1, 2002) arrangement with EP Merchant, the only work he has performed has been as a witness in lawsuits filed by EP Merchant against ABB and Black and Veatch, a contractor for the several projects EP Merchant developed in Massachusetts and Connecticut.  As a witness, Mr. Wu was called upon to recall and testify as to what occurred while he was employed at EP Merchant.  He relied solely on the knowledge he gained while in the normal course of his employment at EP Merchant.  With respect to his employment during 1997-1999, he has been deposed on several occasions.  

Mr. Wu has also been interviewed by EP Merchant’s lawyers regarding events leading to the Meriden litigation.  


Under his current arrangement, Mr. Wu is to be paid a monthly retainer, regardless of work done.  However, Mr. Wu has not yet been paid for all of the months covered by this arrangement.  Mr. Wu has been paid in whole or in part for the following months: June, November, and December 2002, and January 2003.  For these months, Mr. Wu has received $416.67 from EP Merchant in one check.  Mr. Wu has received $416.67 from Milford in one check. Mr. Wu has received $1,666.66 from Berkshire in three checks. Mr. Wu has received $1,875 from El Paso Power Operations Co. (“EP Power”) in two checks. EP Merchant has indicated it will pay all past invoices to date consistent with the current arrangement. This payment would total $1,250/month starting July 2002 covering the period to date.  Mr. Wu has not been paid in whole or in part for the following months: July, August, September, October and December 2002; February, March and April 2003.


Milford Power is a closely-held corporation whose purpose is to hold and operate a power plant in Connecticut.  Meriden is a closely-held corporation whose purpose was to hold and operate a power plant in Connecticut which, however, was never completed by EP Merchant or its affiliates.  Berkshire is a company whose purpose is to hold and operate a power plant in Massachusetts.  EP Power now manages and operates power plants and related assets, including those of Berkshire and Milford.  You direct us to assume that Milford, Berkshire, Meriden and EP Power are each subsidiaries or “otherwise related business entities” of EP Merchant as defined at regulation 18703.1(d).  You also direct us to assume that EP Merchant is a subsidiary or “otherwise related business entity” of the El Paso Parent pursuant to regulation 18703.1(d).


The El Paso Parent also has a subsidiary, El Paso Global (“EP Global”), which is a telecommunications company authorized to provide telecommunications service in California.  El Paso Parent owns EP Global.  In 2001, EP Global owned 100% of EP Networks.  You ask us to assume that EP Global continues to own 100% of EP Networks and that EP Global is a subsidiary or “otherwise related business entity” of EP Parent pursuant to regulation 18703.1(d).


If CPUC offers Mr. Wu the position of general counsel, and Mr. Wu accepts, Mr. Wu would terminate his current arrangement El Paso Merchant and also would divest all stock held in El Paso Parent for the purpose of eliminating future conflicts of interest.  Consequently, Mr. Wu’s income from EP Merchant and its subsidiaries would have been received by or accrued to Mr. Wu prior his to becoming a public official.  Also, there would be no future expectation of Mr. Wu providing services to EP Merchant and any of its related entities in the future.


From April 2001 through August 2002, Mr. Wu was of counsel for the Utility Reform Network (“TURN”).  TURN is a nonprofit organization and a well-known advocate of residential and small commercial customer interests in both energy and telecommunications proceedings before the CPUC.  Mr. Wu represented TURN in federal court and before the CPUC.  For his work in 2001, Mr. Wu is to be paid on a contingent fee basis only if either intervener compensation is awarded by the CPUC or if the bankruptcy court makes fee awards.  Mr. Wu’s relationship with TURN was based on this agreement and did not amount to a conventional employment relationship.  However, Mr. Wu did not represent any other clients during this time period.  


TURN has received significant intervener compensation based upon Mr. Wu’s legal work in various proceedings at the CPUC.  TURN and Mr. Wu have negotiated a settlement of all fees due to Mr. Wu for his legal work on behalf of TURN to eliminate potential conflicts of interest.  TURN has agreed to pay Mr. Wu $68,000.00 for his legal work on behalf of TURN.  Consequently, Mr. Wu’s income from TURN would have been received by or accrued to Mr. Wu prior to becoming a public official.  If Mr. Wu competed successfully in the general counsel examination and was appointed general counsel, Mr. Wu informs us he would recuse himself from any decisions at the CPUC concerning TURN intervener compensation until the CPUC has fully resolved all TURN requests for intervener compensation in matters with which Mr. Wu was involved.  Mr. Wu terminated his work with TURN in August 2002.  There is no expectation of Mr. Wu providing services to TURN in the future.  


Mr. Wu has been employed as a deputy city attorney for the City and County of San Francisco since September 2002.

ANALYSIS

Your question implicates the Act’s conflict-of-interest provisions, which prohibit public officials from “making,” “participating in making,” or in any way using their official position to “influence” a governmental decision in which they have a financial interest.  (Section 87100.)  The Commission has adopted an eight-step analysis to determine whether a public official has a conflict of interest.  You acknowledge that as the general counsel for the CPUC, Mr. Wu would be a public official governed by these provisions of the Act (section 82048), and that Mr. Wu may at some point be “making,” “participating in making,” or using his official position to “influence” governmental decisions involving his former employer (steps 1 and 2).  You wish to clarify, however, whether Mr. Wu has an economic interest in the El Paso Parent and TURN, from whom he has until recently received income as an independent contractor (step 3).

An official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on (among other economic interests) any source of income amounting to $500 or more, received within 12 months preceding the decision.  (Section 87103(c); regulation 18703.3.)  Although there are six economic interests recognized under section 87103, your question implicates only an economic interest in sources of income.  Thus, we limit this discussion to sources of income. 

Sources of Income – El Paso Parent, et al.

To determine if a source of income is disqualifying, Mr. Wu must look at the amount of income earned or received from that source within the past 12 months to determine if it aggregates to $500, the threshold amount for finding that a source of income is an economic interest.  (Regulation 18703.3(a).)  When making this determination for parents and subsidiaries or “otherwise related business entities,” income meeting the threshold for any one entity makes them all economic interests of Mr. Wu’s.  However, the income of each “otherwise related business entity” would not be aggregated to reach that threshold.  For example, if entity A provides income of $499 and entity B provides income of $10, and entity A is the parent company of entity B, then they would each be looked at separately to determine if they reached the $500 threshold. (Regulation 18703.1(c).)

However, in this case, regulation 18703.1(c) is clear in that should one of the entities – in this case, one of the parents or subsidiaries, meet or exceed the $500 source of income threshold, then all “otherwise related business entities” would be also considered to be economic interests of the public official.  In your request for advice, you asked us to assume that all of these entities are subsidiaries of the El Paso Parent, either through EP Merchant or directly.  Therefore, the El Paso Parent and all of its subsidiaries are “sources of income” to Mr. Wu, since Berkshire, El Paso Power and EP Merchant have either paid or have promised to pay over $500 to Mr. Wu (regulation 18703.3(a)) - unless an exception applies.

Sources of Income – TURN

Again, when determining if a source of income is disqualifying, Mr. Wu must look at the amount of income earned or received within the past 12 months to determine if it aggregates to $500, the threshold amount for finding that a source of income is an economic interest.  (Regulation 18703.3(a).)  Mr. Wu has received $68,000 from TURN for work performed between April 2001 and August 2002.  Mr. Wu was counsel for the non-profit organization and was paid on a contingent fee basis.  Regardless of the fact that his income was uncertain before the cases were decided, Mr. Wu received the income.  Therefore, since this amount far exceeds the threshold amount, TURN is a source of income to Mr. Wu - unless an exception applies.

“Former Employer” Exception – El Paso Parent, et al./TURN

Regulation 18703.3(b) states an exception for “former employers” who are sources of income so that they would not be considered an economic interest of the official’s if they meet all the criteria of the exception.  It states:

“(b) Former employers.  Source of income, as used in Government Code section 87103(c) and this section, shall not include a former employer if: All income from the employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer.”

Although you have correctly stated that one purpose for this exception is to allow governmental agencies to hire employees from the private sector who have valuable expertise and practical experience, as with any exception, we must construe the exception in regulation 18703.3 narrowly.  (Acker Advice Letter, No. A-01-055.)

Your account of the facts indicates that all income from TURN, the El Paso Parent and the “otherwise related business entities” was paid to or accrued by Mr. Wu prior to the time he would become a public official, that this income was paid in the normal course of his previous employment, and that he has no expectation of renewed employment.  However, Mr. Wu was not an employee of any of the entities about which you inquire.  He was an independent contractor.  One of the requirements of the former employer exception is that the person was an employee of the source of income.


“The term ‘employer’ has legal significance and means ‘one for whom employees work and who pays their wages or salaries.’ An ‘employee’ is a person in the service of another under a contract of hire where the employer has the right to control and direct the employee in the material details of how the work is to be performed. California common and statutory law distinguishes employees from independent contractors.  The status of each is significantly different.  For example, an employer may be liable for the actions of its employee, but not for the actions of an independent contractor. In addition, an independent contractor typically has greater control over the way in which the contractor performs his or her contractual duties.” (Acker, supra.)
You ask whether this exception applies to the income Mr. Wu received as an independent contractor for TURN, the El Paso Parent and the “otherwise related business entities.”  In the past, we have consistently limited the application of the “former employer” exception to identifiable employer-employee relationships.  (Bogh Advice Letter, A-01-173; Foster Advice Letter, No. A-01-086.)  For instance, we advised that a “former employer” for purposes of this exception could not include a former client of a sole proprietorship owned by a public official.  (Acker, supra.)  Since your account of the facts do not indicate that an employer-employee relationship exists in any of these cases, and indeed you describe Mr. Wu as an independent contractor, we conclude that the “former employer” exception does not apply to income received from TURN, the El Paso Parent or the “otherwise related business entities.”  Under these circumstances, all of the entities mentioned in this advice letter would be considered “sources of income” to Mr. Wu, as that term is used within the Act.

Each source of income will continue to be an economic interest to Mr. Wu for 12 months after the last payment was received.  (Kolkey Advice Letter, No. A-94-392; McCarthy Advice Letter, No. A-91-100.)  Regulation 18703.3(a) states that the “public official has an economic interest in any person from whom he/she has received income aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”  (Emphasis added.)  Payments from each source are aggregated over the 12 months prior to a decision to determine if the source is a potentially disqualifying economic interest.  Thus, in a case where periodic payments are made, the total received should be recalculated as earlier payments become more than 12 months old.  These amounts should be deducted from the aggregate total and when that amount is less than $500, then the source no longer qualifies as a source of income for purposes of the Act.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Generally, separate entities are treated as distinct sources of income under section 87103(c). 





