





June 25, 2003

Mark R. Alexander

Deputy City Attorney

City of La Cañada-Flintridge

1327 Foothill Blvd.

La Cañada-Flintridge, CA 91011-2137

Re:
Your Request for Advice


Our File No.  A-03-081

Dear Mr. Alexander:


This letter is in response to your request for advice on behalf of City of La Cañada-Flintridge Parks and Recreation Commissioners Patrick Kendall and Donald Sheppard regarding the disclosure and conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This advice is based upon the facts as provided in your request letter and in telephone conversations with Commission staff.  The Commission does not act as a finder of fact in its advice-giving capacity.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A), copy enclosed.)

QUESTIONS

1. May Commissioners Kendall and Sheppard participate in matters brought by their respective athletic nonprofit organizations before the Parks and Recreation Commission, specifically an application for a fee waiver or fee reduction?

2.
If it is determined that Mr. Kendall or Mr. Sheppard have a conflict of interest in a decision and are disqualified from participating in the decision, does the “legally required participation” exception apply?

CONCLUSIONS

1. The commissioners are subject to the disqualification provisions of the Political Reform Act and are prohibited from making, participating in making, or influencing any governmental decisions that will reasonably and foreseeably have a material financial effect on their economic interests, as discussed below.  In addition, because the parks and recreation commission is a decisionmaking body, the commissioners’ positions should be “designated” within the city’s conflict of interest code. 

2. In cases where there is no alternative source of decisionmaking authority and the parks and recreation commission would be paralyzed without the participation of a disqualified commissioner, the “legally required participation” exception may apply.   We do not have sufficient facts to advise further.  

FACTS


The city council appointed Patrick Kendall and Donald Sheppard to fill seats on the city’s parks and recreation commission.  Mr. Kendall serves as the president of La Cañada Junior Baseball Association, a local nonprofit athletic organization. Mr. Sheppard serves as the founder and president of Arroyo United Soccer Club, also a local nonprofit athletic organization.  Mr. Sheppard contributes an unknown amount of personal funds to promote his organization’s purpose, provide equipment and uniforms and pay organizational expenses.  Both commissioners have dependent children participating in their respective organization’s activities and pay the typical charges and fees for their participation as assessed by the general public.  Neither commissioner is a “designated city official” within the city’s conflict of interest code for financial disclosure purposes.  You stated the city’s parks and recreation commission is mainly an advisory body to the city council, but the commission does have decisionmaking authority in some matters such as fee waivers or reductions, and issuance of permits for park reservations.

ANALYSIS
Section 87100 of the Act prohibits a public official at any level of state or local government from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The Commission has adopted the following eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  Please note that each factor in the first six steps of the analysis must be found for a conflict of interest to exist.  If either public official determines he potentially has a conflict of interest based on the steps below, the Act prohibits him from making, participating in making, or influencing governmental decisions affecting his economic interests, unless the “public generally” or “legally required participation” exceptions apply.  (Section 87103.)

Step One: Is the individual a “public official” within the meaning of the Act? 


Under the Act, a “public official” is defined, in part, as “every member, officer, employee or consultant of a state or local government agency.”  (Section 82048.)   Regulation 18701(a)(1) clarifies that: 


“‘Member’ shall include, but not be limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority. A committee, board or commission possesses decisionmaking authority whenever: 


“(A) It may make a final governmental decision; 


“(B) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or 


“(C) It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”


A “‘[l]ocal government agency’ means a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission….”  (Section 82041.) 

You stated that neither commissioner is a “designated city official” within the city’s conflict of interest code for financial disclosure purposes.  However, you also stated that the parks and recreation commission does make some governmental decisions such as issuing permits for park use and granting fee waivers or fee reductions.  If these are final governmental decisions, the commission is decisionmaking, and the 

members of the commission should be designated in a conflict of interest code.
  As a decisionmaking member for the Parks and Recreation Commission of the City of La Cañada-Flintridge, both Mr. Kendall and Mr. Sheppard are public officials who are subject to the conflict-of-interest provisions of the Act.  Thus, they will be required to disqualify themselves from decisions in which they have a conflict of interest consistent with the eight-step conflict-of-interest analysis in regulation 18700. (See regulations 18701, 18702.1 and 18702.2, enclosed.)

Step Two:  Will the public official be “making,” “participating in making” or “influencing” a governmental decision?  


A public official “makes” a governmental decision when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  Additionally, if the public official engages in any of the actions described in regulations 18702.2 and 18702.3 (copies enclosed) with regard to such decisions, the public official will “participate in making” or “influence” that decision.

Step Three: What are the public official’s economic interests? 


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The economic interests which might give rise to a conflict of interest are defined in section 87103 and regulations 18703 - 18703.5.  Each must be considered independently to determine if a conflict of interest exists.  Your facts suggest that Mr. Kendall and Mr. Sheppard have the following economic interests:  

· Business Entity:  A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b)).  However, the Act does not include nonprofit organizations under the definition of a “business entity.” 

· Sources of Income: A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3).  “Income” is “a payment received” and includes, in part, “any salary, wage, advance . . . .”  Salary and other payments, including medical and dental benefits, received by a public official from a nonprofit entity constitute income under the Act.  However, income does not include “[s]alary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.”  (Section 82030.) (Emphasis added.)

· Source of Gifts: A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision.  (Section 87103(e); regulation 18703.4.)

· Personal Finances: A public official has an economic interest in his or her personal finances and those of his or her immediate family.   A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets, or liabilities of the public official or his or her immediate family increasing or decreasing.  This is known as the “personal financial effect” rule.  (Section 87103 and regulation 18703.5.)  “‘Immediate family’ means the spouse and dependent children.”  (Section 82029.)

Business Entity:  As indicated above, the Act does not include nonprofit organizations under the definition of a “business entity.” 

Income and Gifts:  The definition of “income” also includes loans and forgiveness of indebtedness.  (Section 82030.)  If either public official was forgiven a portion of the fees or expenses normally charged the general public, the organization would be a source of income to that official.  Further, section 82028 defines “gift” to include a “rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”  Therefore, if either Mr. Kendall or Mr. Sheppard received some special discount in the fees or expenses for their child’s participation in organizational activities, the respective organization would be a source of a gift.  However, you noted that both Mr. Sheppard and Mr. Kendall pay the customary participation charges and fees assessed the general public.  Thus, neither organization appears to be a source of income or a gift to            Mr. Kendall or Mr. Sheppard.  

Personal Finances: The specific decision at issue is an application for a fee waiver or reduction.  A fee reduction or waiver could affect the personal finances of the public official.  Therefore, from this point on, we limit our conflict-of-interest analysis to personal finances.

Step Four: Are the public official’s economic interests directly or indirectly involved in the governmental decision?   

Regulation 18704.5 provides: “A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.”  This standard is met under your facts.

Steps Five and Six: What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon the public official’s economic interests will meet this materiality standard?


Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5), regulation 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  (Regulation 18706(a); In re Thorner (1975) 1 FPPC Ops. 198.)

For example, when determining materiality regarding the economic interest of personal finances, regulation 18705.5 provides that a governmental decision will have a reasonably foreseeable material financial effect on the personal finances of a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by an amount of $250 or more in any 12-month period.   Consequently, either Mr. Kendall or Mr. Sheppard could have a disqualifying conflict of interest in any governmental decision that would affect the annual fees or expenses for participation in their respective nonprofit organizations by $250 or more in a 12-month period.   (Regulation 18705.5.)
 

Step Seven:  If a public official has a conflict of interest, does the “public generally” exception apply?  


“Public generally” is an exception that applies where the reasonably foreseeable and material financial effect on the public official’s economic interest is not distinguishable from the effect on the public generally.   If the public official can show that a significant segment of the public official’s jurisdiction will feel a financial impact as a result of the decision which is substantially similar to the impact on the public official’s economic interest, then the "public generally" exception may apply.  Nothing in your facts suggest this is the case, but please see the enclosed pamphlet “Can I Vote?” for more information.

Step Eight:  Is the public official “legally required” to participate in a decision, despite a conflict of interest?


You also asked about the “legally required participation” exception.  Nothing in your facts suggests this exception applies to the decisions of the La Cañada-Flintridge Parks and Recreation Commission; however, we do provide the following general discussion.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.


� Government Code section 87300 provides that every agency shall adopt and promulgate a conflict of interest code.  Conflict of interest codes shall enumerate the positions within the agency which involve the making or participation in the making of decisions that may foreseeably have a material financial effect on any economic interest. (Section 87302.)  Please see attached regulation 18730 for more information.


�  You have not provided sufficient facts for us to advise regarding the other economic interests.  Please note that these may also be a basis for a conflict of interest, depending on the facts.  We have enclosed the pamphlet “Can I Vote?” for your information.  You should contact us for further advice if you believe these other interests may be materially affected by any decisions.  








