





July 21, 2003

Michael F. Dean

Myers, Nave

455 Capitol Mall, Suite 235

Sacramento, CA 95814

Re:
Your Request for Informal Assistance


Our File No.   I-03-082

Dear Mr. Dean:


This letter is in response to your request for informal assistance
 on behalf of Councilmember Jill Orr regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May Councilmember Orr participate in a land use decision required for approval of Dixon Downs?

CONCLUSION


Councilmember Orr may not participate in such a decision if it is reasonably foreseeable that any of her economic interests, including her spouse’s farrier business and clients, will be materially affected, unless the “public generally” exception applies.  

FACTS


This request is submitted on behalf of Jill Orr, a member of the Dixon City Council.  Councilmember Orr is married to Greg Orr. Greg Orr is the sole proprietor of Greg Orr Farrier Service, a firm that for the last 25 years has provided horseshoeing services in the Dixon area. During that time Greg Orr has not had any clients who have used his services for the shoeing of thoroughbred racehorses or racehorses of any kind.  Greg Orr does not have any relationship with persons who own or race thoroughbred horses.  However, he is capable of performing such services.

The City of Dixon is a general law city, with a population of approximately 16,000-17,000 persons.  It is governed by a city council consisting of five members, one of whom is Jill Orr.  Pursuant to the State Planning and Zoning Law (Govt. Code 

§ 65000 et seq.) the city council is responsible for making decisions with respect to zoning and land use. 




On March 3, 2003, the City of Dixon received an application from MEC Corporation (“MEC”) for a project known as “Dixon Downs.”   Dixon Downs would be easily accessible to patrons from other cities, without the need to travel into the downtown area of Dixon.  The existing retail and commercial areas of Dixon are generally accessed from Interstate 80 from other freeway exits.  


As noted in the product description, racehorses will be raced, boarded and trained at the site.  As a result, some unknown but significant number of horses would be present at Dixon Downs not only during the relatively limited period of time during which racing is occurring, but also throughout the year. 


The horses would not belong to MEC, but would instead belong to their individual owners who would bring the horses to Dixon Downs in order to either race and/or train them.  The owners would be individually responsible for the care of the horses, including retaining any necessary grooms, trainers or jockeys and providing any necessary food, grooming or horseshoeing.  Based both upon practice at other racetracks currently owned and operated by MEC and upon the representation of MEC with respect to Dixon Downs, MEC is expected to make no arrangements for horseshoeing or farrier services, instead leaving this to the horse owners or trainers. MEC will provide security services for the racetrack, so that access to the stables is limited to those farriers with whom a horse owner or trainer has contracted for services.  


The horseracing industry in the United State is organized such that races do not usually occur simultaneously at all available tracks. Instead, during the racing season certain tracks have races for a period of time, and then the same horses are moved to other tracks for a period of time, and so on. The grooms and jockeys typically follow the horses of the owner for whom they work on this same circuit. 


Thus, while the approval of Dixon Downs would cause an increase in amount of horseshoeing that occurs in the Dixon region, it is not clear that racing would result in any new demand for farriers or whether farriers already involved in the thoroughbred racing circuit would simply continue their current services in the new location of Dixon Downs.  To the extent that horses are boarded at Dixon Downs (that is, kept for training purposes at times other than during the portion of the racing season when races are being conducted at Dixon Downs), it is presumed that there would be an increased local demand for horseshoeing and farrier services by local farriers.  The amount of the increased demand cannot currently be estimated, particularly since an unknown number of horse owners may contract with farriers with whom they already have a relationship and who may travel with the horses, trainers or jockeys when the horses are brought to Dixon.  


Construction of Dixon Downs requires the approval by the Dixon City Council of various land use entitlements.  


Neither Greg nor Jill Orr have any relationship with or economic interest in MEC or any of its principals or owners.


The names of any persons who may board horses at Dixon Downs or bring a race horse to Dixon Downs is currently unknown to the City of Dixon. The existing relationship with farriers that such unknown horse owners may have is therefore also unknown.


There are approximately nine persons providing farrier services in the region near Dixon, in addition to Greg Orr. Of the nine, it is believed that one has previously provided thoroughbred horseshoeing.  The other eight, like Greg Orr, have not done so but are presumed to be capable of doing so.  There is no known connection or relationship between any of these nine and MEC.


While there are no current racehorse clients of Greg Orr Farrier Services, the estimated charge per horse for shoeing a thoroughbred racehorse is $90.  It is not known how frequently a racehorse requires shoeing relative to other types of horses.  There would be only de minimis additional expenses incurred (primarily extra shoes for each additional horse and the gasoline expended in traveling to Dixon Downs) were any additional clients to be obtained at Dixon Downs by Greg Orr. 

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Steps One and Two:  Is Jill Orr considered a “public official” making, participating in making, or influencing a governmental decision?
As a member of the Dixon City Council, Jill Orr is a “member, officer, employee or consultant of a state or local government agency” and, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Councilmember Orr will “make a governmental decision” if she votes on a land use decision required for approval of Dixon Downs.  Additionally, if she engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to such a decision, that will constitute “participate in making” or “influencing” that decision.  

Step Three:  What are Councilmember Orr’s economic interests — the possible source of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Farrier Business

Provided Councilmember Orr or her husband
 has invested $2,000 or more in Greg Orr Farrier Service (“the farrier business”), Councilmember Orr has an economic interest in this business entity. 


In addition, the Act defines “income,” in relevant part, as:

  “(a)  ‘Income’ means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10‑percent interest or greater.  ‘Income,’ other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.”  (Section 82030.)

Therefore, Councilmember Orr also has an economic interest in the farrier business as a source of income to her if her community property interest in income received from this business was $500 or more of income within 12 months preceding the time that the relevant decision is made.  

� Only formal written advice confers immunity provided under section 83114(b) and regulation 18329(b)(7).  Informal assistance does not provide immunity.  (Regulation 18329(c)(3), copy enclosed.)


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


� See Footnote 3 addressing “indirect” interest.





