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October 2, 2003
Bryn Christine McLaughlin

Local Agency Formation Commission

939 Main Street, Suite B-1

El Centro, CA 92243-2856

Re:
Your Request for Advice


Our File No.   A-03-086

Dear Ms. McLauglin:


This letter is in response to your request for advice on behalf of Ed Snively            regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


May Mr. Snively, a member of the Imperial County Local Agency Formation Commission, participate in discussions and decisions regarding a proposal by a local landowner interest group to dissolve or reorganize a local irrigation district, when a participant of this interest group is a tenant farmer of Mr. Snively’s?

CONCLUSION


Yes.  Unless particular circumstances indicate otherwise, Mr. Snively may participate in the governmental decision described above because his tenant farmer is indirectly involved in the governmental decision at issue.  

FACTS


It has been brought to the attention of the Imperial County Local Agency Formation Commission ("LAFCO") that a proposal to dissolve or reorganize a local irrigation district within the County of Imperial may be brought before the Imperial County LAFCO.  A group of landowners in Imperial Valley have joined together and formed a local interest group (hereinafter referred to as the "Imperial Group").  Some of the goals of the Imperial Group include: to protect the water rights of landowners, to help formulate a water solution for the Imperial Valley and to actively participate in any governmental process involving the transfer of water from the Imperial Valley. A few weeks ago, some of the LAFCO members announced that they had been contacted by the public and made aware that a proposal may be brought forward in the future by this group proposing to dissolve or reorganize the local irrigation district.  The group consists of approximately 50 members accounting for approximately 100,000 acres of farmed land.


Ed Snively is the public member of the Imperial County of LAFCO.  Recently released was a list of agricultural landowners in Imperial Valley who are a part of the Imperial Group and endorse their goals of water rights, conservation and community services.  One of the names listed is a tenant farmer of Mr. Snively's.  Mr. Snively does report this tenant farmer on his annual conflict-of-interest filing. Mr. Snively also receives annual rental payments from his tenant in the amount of $17,575.


In the context of the LAFCO decision, the Imperial Group would be the applicant before the agency.  The LAFCO would make several decisions concurrently:  1) whether to dissolve the district; and 2) create a replacement structure, perhaps a farmer/landowner based structure.  

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001, subd. (b).) Specifically, § 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which is applied here.  (Reg. 18700, (b)(1)-(8).)

1. & 2.  Public official and making, participating in making, and influencing.


As a member of the Imperial County LAFCO, Mr. Snively is a “public official.” (§ 82048.) You also note that in that capacity, Mr. Snively may participate in discussions and decisions regarding a future proposal by a landowner group in a petition before the LAFCO.  


3.  Economic interests.


The “economic interests” from which conflicts of interest may arise are described by § 87103 and regulations 18703-18703.5.  There are six kinds of economic interests recognized under the Act.  The economic interests pertinent to your question are: 

· Mr. Snively has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision 
(§ 87103(c); Reg. 18703.3).  Your facts indicate Mr. Snively has received annual rental payments from his tenant in the amount of $17,575, above the threshold amount described above.  
· Mr. Snively has a business interest in the lease of property for rental income. 
(§ 87103, subd. (a).)
Under the facts presented, an issue arises whether Imperial Group might also be an economic interest of Mr. Snively’s, given the relationship between Imperial Group and Mr. Snively’s tenant.  Generally speaking, members of a nonprofit organization are treated separately from the organization itself when determining who or what is an economic interest of an official’s.  (See, e.g., Farrell Advice Letter, No. I-02-227; Lucas Advice Letter, No. A-96-248.)  Absent circumstances indicating the tenant exercises control over the group unique from other members, or that he alone makes the decisions of the group, we will regard Imperial Group separately from the tenant.  Since we have no facts to evaluate this issue, we have no facts to indicate that Imperial Group, by any other factors, would be an economic interest of Mr. Snively’s.  

4.  Are the economic interests directly or indirectly involved in the decision?

A person “is directly involved in a decision before an official’s agency when that person, either directly or by an agent: [i]nitiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; [i]s a named party in, or is the subject of, the proceeding… before the official or the official’s agency.”  

(Reg. 18704.1, subd. (a).) “A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the [subject] person.  (Reg. 18704.1, subd. (a)(2).)  In all other cases, the source of income is considered indirectly involved in the decision.
In considering the local irrigation district issue, you indicate that under the decision process before the LAFCO, Imperial Group would be the applicant in these proceedings.  You indicate that the group consists of a number in excess of 50 members, comprising holdings of approximately 100,000 acres of land.  While Mr. Snively’s tenant is a member of the group, you indicate that only Imperial Group would be the applicant and the subject of the decision.  Because you have no information that would indicate that Imperial Group is merely an alter ego of Mr. Snively’s tenant or is merely a sham organization created to conceal the tenant’s identity, it appears Mr. Snively’s tenant is not directly involved in the governmental decision in question.  No facts indicate that Mr. Snively is the applicant before the LAFCO with respect to his rental property.  If a person is not directly involved in the decision, he/she is considered indirectly involved.  (Reg. 18704.1, subd. (b).)  

5. & 6.  Foreseeability and Materiality.


Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Regs. 18700(b)(5) and 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700(b)(6).)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)

New subdivision (b) of regulation 18706 lists a number of factors which should be considered in making the “foreseeability” determination.  These factors are not intended to be an exclusive list of the relevant facts that may be considered in determining whether a financial effect is reasonably foreseeable, but are included as general guidelines: 


“(1) The extent to which the official or the official’s source of income has engaged, is engaged, or plans on engaging in business activity in the jurisdiction; 


(2) The market share held by the official or the official’s source of income in the jurisdiction; 


(3) The extent to which the official or the official’s source of income has competition for business in the jurisdiction; 

(4) The scope of the governmental decision in question; and 

(5) The extent to which the occurrence of the material financial effect is contingent upon intervening events, not including future governmental decisions by the official’s agency, or any other agency appointed by or subject to the budgetary control of the official’s agency.” (Reg. 18706(b).)

With respect to materiality, in cases where a business entity/economic interest is indirectly involved in a decision, the standard for materiality varies based on the financial size of the business and the nature of the financial effect.  Regulation 18705.1 is enclosed for your review.   For example, the financial effect of a governmental decision on a small business entity is material if it is reasonably foreseeable that:


"(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $ 20,000 or more; or,

"(B) The governmental decision will result in the business entity incurring or  avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $ 5,000 or more; or,

"(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of 
$20,000 or more." (Regulation 18705.1, subd. (c)(4).)
However, the Commission cannot make the determination of materiality.  The determination of materiality is necessarily a factual question.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

7. & 8. Exceptions


We have not gone on to discuss the latter two steps in the standard conflict-of-interest analysis.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  The facts you have provided do not indicate that these rules are applicable to this situation.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division
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