





July 17, 2003

Danny Weil, Ph.D., J.D.

The Critical Thinking Institute

251 Campodonico Avenue

Guadalupe, CA 93434

Re:
Your Request for Informal Assistance


Our File No.   I-03-098

Dear Dr. Weil:


This letter is in response to your request for assistance on behalf of the City of Guadalupe Mayor Pro Tem Joe Talaugon regarding the provisions of the Political Reform Act (the “Act”).
  Because the facts you have presented are not sufficient to render formal advice, we are treating your request as one for informal assistance (regulation 18329(b)(2)(B).)
  Our assistance is based on the facts presented; the Commission does not act as a finder of fact when it provides informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1. Does Mayor Pro Tem Talaugon have a conflict of interest in the city council’s review of the grand jury report that may discuss the chamber of commerce when his coffee shop is within 500 feet of the chamber?

2. Does Mayor Pro Tem Talaugon have a conflict of interest in the city council’s discussion and vote regarding the downtown revitalization since he owns a coffee shop downtown?

3. Does Mayor Pro Tem Talaugon have a conflict of interest in the city council’s discussion and vote regarding the use of redevelopment funds since he owns a coffee shop downtown?

4. Would Mayor Pro Tem Talaugon be disqualified for 12 months if he sold his coffee shop?

5. If Mayor Pro Tem Talaugon gives his coffee shop to an adult child, would he then immediately be able to participate in decisions regarding the downtown area from which he is currently disqualified because of the coffee shop?

CONCLUSIONS

1. Mayor Pro Tem Talaugon would have a conflict of interest in the city council’s review of the grand jury report that may discuss the chamber of commerce only if it is reasonably foreseeable that his coffee shop will be materially financially effected as a result of that discussion.  We do not have enough facts to make this determination. 

2. Mayor Pro Tem Talaugon would have a conflict of interest in the city council’s discussion and vote regarding the downtown revitalization if it is reasonably foreseeable that his coffee shop will be materially financially effected.  If, for instance, the downtown revitalization project helps or hinders the downtown businesses, then a reasonably foreseeable material financial effect may be present for the mayor pro tem’s coffee shop.

3. Mayor Pro Tem Talaugon would have a conflict of interest in the city council’s discussion and vote regarding the use of redevelopment funds if it is reasonably foreseeable that his coffee shop will be materially financially effected.  If, for instance, the use of redevelopment funds helps or hinders the downtown businesses, then a reasonably foreseeable material financial effect may be present for the mayor pro tem’s coffee shop.

4. Mayor Pro Tem Talaugon would have an economic interest in the purchaser of his coffee shop for 12 months after he sold his coffee shop.

5. By making a bona fide, irrevocable gift of his coffee shop to an adult child, Mayor Pro Tem Talaugon still have an economic interest in the coffee shop for 12 months since the income he has received from the coffee shop is disqualifying for 12 months after reaching the $500 threshold for sources of income.  Consequently, he will have a conflict of interest in the decisions regarding the development of the downtown area if there is a reasonably foreseeable financial effect on the coffee shop since it will remain an economic interest of his for 12 months. 

FACTS


You represent Joe Talaugon, the mayor pro tem of the City of Guadalupe, a small city of 5,800 people on the central coast of California.  The mayor pro tem owns a small business in downtown Guadalupe. It is a coffeehouse and ownership does not include the building where the business is harbored.  The revitalization of the downtown and decisions about the use of redevelopment funds and related issues may affect businesses or entities within 500 feet of his business. 

During telephone conversations on May 23, 2003 and June 17, 2003, you asked an additional question on behalf of the mayor pro tem.  You queried whether the mayor pro tem could participate in the city council’s discussions regarding a grand jury report even though his coffee shop is located within 500 feet of the chamber of commerce, which may be mentioned in the report.  You also provided that the mayor pro tem has a seven-year lease on the real property on which his business resides.  This leases commenced in 1998 and ends in 2005 and is renewable.

ANALYSIS

Section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the public official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable and material financial effect on one or more of his or her economic interests.

Steps 1. & 2. Is Mayor Pro Tem Talaugon a public official “making,” “participating in making,” or “influencing” a governmental decision?

The conflict-of-interest prohibition applies only to public officials. 
“Public official” is defined as “every member, officer, employee or consultant of a state or local government agency. . . .” (Section 82048.)  Since Mayor Pro Tem Talaugon is the mayor pro tem of the City of Guadalupe, he is a public official who will be making, participating in or influencing governmental decisions within the meaning of the Act.  (Section 87100; regulations 18701, 18702.1 - 18702.3.)  

Step 3. What are Mayor Pro Tem Talaugon’s economic interests?

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (Regulation 18700(b)(3).)  There are six possible economic interests:

1. A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); 

2. A public official has an economic interest in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

3. A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

4. A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3)
;

5. A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4); 

6. A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is known as the “personal financial effects” rule (section 87103, regulation 18703.5). 


The information provided only refers to Mayor Pro Tem Talaugon’s coffee shop, so this analysis will be limited to the economic interests that derive from it.  Mayor Pro Tem Talaugon is the sole owner of his coffee shop.


The Coffee Shop:  As sole owner of the coffee shop, the mayor pro tem has an economic interest in this business entity as an officer/employee of the company as well as an investor.  (Sections 87103(a) and (d); regulation 18703.1(a) and (b).)  Additionally, he has an economic interest in the shop because of the income he has received from it.  (Section 87103(c).)   

Customers:  Pursuant to sections 87103(c) and 82030, Mayor Pro Tem Talaugon would also have an interest in an individual who is a source of income to his shop since his ownership interest in the coffee shop is 100%.  He will have an economic interest in a particular client, such as the chamber of commerce, if the income attributed to him from the client will aggregate to $500 or more during the relevant 12 month time period.  Since you have not provided facts relating to customers, we will forego any remaining analysis of this economic interest.
  As to the chamber of commerce, if the association itself has not been a client of his coffee shop, the chamber is not an economic interest of his.  Purchases of coffee from individual members are not aggregated.  In other words, the members' purchases do not count toward the $500.  If the answer is no, then the chamber is not an economic interest of his and the chamber's proximity to the coffee shop is relevant to our conflicts analysis only if it is reasonably foreseeable that the coffee shop itself is materially affected as discussed below under step four.

Real Property:  Under the Act, an “interest in real property” includes a leasehold interest in real property within the official’s jurisdiction.  (Section 82033.)  The terms “interest in real property” and “leasehold interest” do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Since you have provided that Mayor Pro Tem Talaugon has a seven-year lease on the property, this is an economic interest to him as well.

A) Sale of the Coffee Shop

If Mayor Pro Tem Talaugon were to sell his coffee shop, this would affect his economic interests in the following ways:

1) Investment and Business Position:  He would no longer have an economic interest in the business entity and he would no longer be an officer/employee.  These economic interests would no longer exist for the mayor pro tem for the Act’s conflict of interest considerations.  Once the business is sold, it no longer constitutes an investment interest in the business entity.

2) Source of Income:  However, the purchaser of the coffee shop would be a source of income for 12 months after the sale (assuming that the coffee shop is sold for $500 or more).  (See Crabb Advice Letter, No. A-00-066; Doane Advice Letter, No. A-85-111.)  The term “income” includes proceeds from any sale. (Section 82030(a).) And, any income received by the mayor pro tem will still be disqualifying for 12 months.  This means that the mayor pro tem will have to look back at the 12 months prior to the date any decision is to be made to determine whether the coffee shop remains a source of income to him.  This will be so if he has received $500 or more from the coffee shop in that time period.  Payments from a source are aggregated over the 12 months prior to a decision to determine if the source is a potentially disqualifying economic interest.  Thus, in a case where periodic payments are made, the total received should be recalculated as earlier payments become more than 12 months old.

3) Real Property:  Real property (assuming the lease can be transferred to the buyer), once sold or transferred, no longer constitutes an economic interest to the mayor pro tem.  Therefore, if the mayor pro tem were to reassign the lease, he would no longer have a real property interest in it.

B) Gift of the Coffee Shop 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)  In addition, this letter should not be construed as assistance on any conduct that may have already taken place. 





� You should request additional advice concerning the customers of the coffee shop if you believe that they may be materially impacted by the decision.


�  In other words, if $300 payments are received in January and March 2003, the official will have received more than $500 from a source of income in the 12 months prior to a December 2003 decision.  However, if the decision were made in February 2004, the official would have only received $300 in the prior 12 months because only the March 2003 income would still be counted.  





