





June 13, 2003

The Honorable Deborah V. Ortiz

California Legislature

State Capitol, Room 2191

Sacramento, CA 95814

Re:
Your Request for Assistance


Our File No.   G-03-106

Dear Senator Ortiz:


This letter is in response to your request for information
 regarding scientific review panels employed by the California Environmental Protection Agency and the University of California regarding the Political Reform Act (the "Act").


You ask whether members of scientific review panels, consisting of university professors as well as independent scientists, would be subject to the Act under a scenario you pose.  You ask for the purpose of determining if changes in the law are necessary to require these individuals to be subject to the Act's conflict of interest rules (and presumably reporting).
ISSUE


You are interested in the application of the Political Reform Act to scientific review panels convened by the University of California ("UC") at the request of the California Environmental Protection Agency ("CalEPA").  


From time to time, CalEPA requests a scientific review from the UC, in its capacity as the research arm of the state.  These requests from CalEPA are written into a task order that both the university and CalEPA sign.  University professors as well as independent scientists are appointed to the panels.  The panel may work for six months to a year on its review, hold at least one public meeting and hearing, and submit its report to CalEPA.  


CalEPA, in turn, uses these reports to make public policy decisions regarding public health goals, which in turn are used by the California Department of Health Services to set maximum contaminant levels for various chemicals and compounds in air, water and land. 


In your letter, you conclude that the university professors who serve on these panels are public officials, the panels are governmental entities, and the entities' work leads to public policy decisions.  You state that while the panel members may not make or participate in directly making public policy decisions, they are influencing governmental decisions. 


You cite for example that, in 2001, CalEPA and UC signed a task order for a panel on chromium-6 in drinking water.  One of the panel's responsibilities was to provide a scientific review of the literature regarding the toxicity of chromium-6.  The panel issued its report, which was critical of a new CalEPA standard.  CalEPA immediately withdrew its new standard, citing the work of the scientific review panel in this public policy decision.

DISCUSSION

I.  General Conflict of Interest Laws

Fundamental to an understanding of the conflict of interest laws under the Act is that there are two distinct parts:  1) disclosure (§§ 87200-87210); and 2) disqualification (§§ 87100-87105).  As a result of this duality, regardless of whether a public official has an obligation to disclose something on his or her Form 700 Statement of Economic Interests ("SEI") under the first part, the public official may nevertheless be disqualified under the second part from making decisions that will financially affect his or her economic interests.
  In other words, a conclusion that a given official may not have a disclosure obligation does not end the inquiry as to whether a conflict of interest exists for that official.  Because your letter implicates both components of the conflict of interest analysis, each is discussed generally below.

A.  Disclosure of Financial Interests.

Public officials who are designated employees or are enumerated in section 87200
 have disclosure obligations under the Act. The disclosure obligations (filed on the SEI) of designated employees are set by the conflict of interest code adopted by his or agency, as required by section 87300.  Each agency determines which official positions in its organization are required to be designated in its conflict of interest code, and what specific level of disclosure is appropriate for each position, pursuant to section 87301.
 Persons so designated in the conflict of interest code are "designated employee[s]," a term that includes any "officer, employee, member, or consultant of an agency" whose position involves making or participating in making decisions that may have a foreseeable and material effect on any financial interest. (§ 82019, subd. (c); reg. 18701, subd. (a).) Therefore, individuals may have different levels of disclosure depending on their designation in their respective agency's conflict of interest code. 


B.  Disqualification.

The second component to the conflict of interest scheme is disqualification.  The Act prohibits a public official from making, participating in making or influencing a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (§ 87100.)  These conflict of interest provisions of the Act apply, however, only to "public officials."  A "public official" is defined as "every member, officer, employee or consultant of a state or local government agency."  (§ 82048.) 


The governing statute, section 87100, states:

"No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest."
  (Emphasis added.)


As can be seen, nothing in this disqualification statute refers to disclosure obligations.  This statute, then, operates independently from, though in a complementary fashion with, the financial interest disclosure requirements.  Second, as with the disclosure requirements, the conflict of interest provisions apply only to "public officials."  While in many cases one's status as a public official may be clear, other situations may be more problematic, such as when a private sector individual in some manner assists or renders advice to a governmental entity in its operations.

II.  Scientific Review Panels


Regarding the issue of disclosure obligations, since nothing in the facts you provide suggest the scientific review panels are agencies themselves, the only basis for applying the Act's conflict of interest rules to members of the panels is if those individuals are "public officials" by virtue of the work they perform for CalEPA and the university.

An important factor in determining whether the panels are covered by the Act rests on an evaluation of the panels' impact on governmental decisions.  In other words, one looks to how the work of the panels interacts with the governmental decisions made by CalEPA regarding public health policy.  Regulation 18701, subdivision (a)(1) provides that for purposes of Government Code section 82019
 (defining "designated employee") and section 82048 (defining "public official"),  a "member" includes, but is not limited to, salaried or unsalaried members of boards or commissions with decision making authority.  A board or commission possesses decision-making authority whenever:

          "(A)
It may make a final governmental decision;

(B)
It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or

(C)
It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency." (Reg. 18701, subd. (a)(1).)


If an agency meets any of the tests of regulation 18701, subdivisions (a)(1)(A), (B) or (C), it possesses decision-making authority; its board members are deemed public officials and designated employees subject to the conflict of interest disqualification and disclosure provisions of the Act.  


In the Milne Advice Letter, No. A-94-260, Commission staff advised that a Governor's task force on information policy and technology procurement did not meet any of the criteria above because the Governor was not bound by recommendations of the body.  Rather, the body served a "solely advisory function."  Similarly, staff advised that the members of the Inspection and Maintenance Review Committee of the Bureau of Automotive Repair did not possess governmental decision-making authority and its officials were not public officials.  (Gergen Advice Letter, No. A-96-328.)  According to the facts provided, the committee did not have the power to make final governmental decisions nor the ability to compel governmental decisions.  Since it had only recently come into existence, it did not have an opportunity to establish a history regarding the disposition of its recommendations.  

Recently, we rendered advice to the California Commission on Tax Policy in the New Economy ("Tax Commission").  (Doi Advice Letter, No. A-02-025.)  The Tax Commission was established by legislation for the purpose of examining the impact of Internet and other forms of electronic technology on various types of taxes.  A portion of the Tax Commission's duties was to conduct public hearings with the goal of arriving at a comprehensive conclusion with respect to the smartest public policy taxation of the Internet.  In addition, the Tax Commission was to study and make recommendations regarding specific elements of the California system of state and local taxes.  After concluding these activities, the Tax Commission was required to submit an interim report to the Governor and the Legislature within a prescribed period of time, and a final report with recommendations after that.  

Staff advised that the Tax Commission members were not obligated to file financial disclosure forms required by the Act because the Tax Commission did not satisfy the requirements of regulation 18701, above.  They did not have the authority to make, compel or prevent a final governmental decision, and the Tax Commission did not make substantive recommendations that over an extended period of time were regularly approved without significant amendment or modification by another public official or governmental agency.  Any recommendations made by the Tax Commission to the Governor and the Legislature would be subject to the legislative process before they were adopted.  The Tax Commission had no employees - only the commission members themselves, and after issuing its report the commission was slated to sunset.  In addition, the Tax Commission did not have the authority to enter into contracts on behalf of the commission or state. (See also, Biddle Advice Letter, No. A-93-390.)  Accordingly, we advised that the board was advisory and they would not have filing obligations pursuant to regulation 18700.  

The situation you describe with respect to the scientific review panels appears to be similar to the Tax Commission above.  For instance, you indicate that the panels do not make public policy decisions and in fact are merely "advisory."  The panels work for six months to a year, holding public meetings and developing a report that is submitted to CalEPA.  As in the Doi letter, the governmental entity making the final decision, CalEPA, is not bound by the report submitted from the panel.  The purpose of the panel in the chromium-6 example you give is to present written recommendations on questions concerning potential carcinogenic risks associated with chromium-6.  As with the Tax Commission, once the panel's report was issued, the panel ceased to function.  Thus, because the advisory panels do not make final decisions, compel governmental decisions, nor make substantive recommendations that are, over an extended period of time, regularly approved without significant modification, advisory panels like the one you describe would not be subject to the disqualification and disclosure requirements of the Act.  

2.  University Professor Panel Members

Every state and local agency must adopt a conflict of interest disclosure code for its designated employees.  In the case of university professors, the university with whom they are employed adopts a code applicable to the designated employees of the university.  (See, e.g., Donovan Advice Letter, No. A-99-269, fn. 6; Knight Advice Letter, No. A-99-165; Smith Advice Letter, No. A-95-19; copies enclosed.)  In some cases, university professors are included in their university's disclosure code and are required to disclose their economic interests pursuant to that code.  Whether a given professor is required to make the financial disclosures, and the scope of the disclosures themselves, is dependent upon the requirements identified in the code adopted by the university.  (See Rainey Advice Letter, No. A-98-101.)  For instance, depending on the job requirements of a given position, a university (or any agency)  may require "full disclosure" of financial interests from one group of employees but more limited disclosure from another.  Thus, in the context of universities, some schools tailor their requirements for professors such that the professor need report only sources of income of $250 or more which "contract with the campus to provide supplies, materials, including books and periodicals, equipment, services or work of the type utilized by the school."  (Id.)  Whether and how to tailor the disclosure requirements, indeed whether to require any disclosure at all, is made by the professor's employing agency. 



As a result, the financial disclosures made by any UC professor would derive from his or her position within the UC system, as opposed to his or her service on an advisory panel such as you have described.  In the event a given professor must make certain financial disclosures, those disclosures may not necessarily correlate to the interests at issue with respect the services performed as a member of an advisory panel.  

3.  What Change in Law is Necessary to Bring Panel Members Under the Act's Purview?

The answer to this question is complicated and depends on policy decisions that must be made in advance of identifying the proper method for achieving resolution.  For instance, would a desired solution apply only to disqualification requirements, possibly requiring amendment of section 82048, or also to disclosure requirements requiring amendment of section 82019, instead?  Would the new scheme apply to local advisory panels (as regulation 18701 does) or would it apply only to state agencies and their advisory panels?  In addition, amending the Act may have unforeseen consequences, such as subjecting panel participants to the other provisions of the Act governing revolving door restrictions and the gift/honoraria and travel bans.  (§§ 89501-89503; 87400-87407.)  It should be noted, also, that amendments to the Act require a 2/3 "aye" vote for passage.  (§ 81012.)  Another option, then, might be to formalize the disclosure and disqualification requirements in another area of law, such as the statutes or regulations creating or authorizing the scientific review panels.  While we are not in a position to answer the policy questions in this letter, we would be happy to meet and work with your staff to assist you in this matter.  To that end, we would be glad to coordinate a meeting with your staff and the Commission's Executive Director, Mark Krausse, should you wish to discuss possible options.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Very truly yours,







Luisa Menchaca







General Counsel

� Although the Commission does not give formal advice to third parties nor render advice with respect to past conduct, we may speak generally about the rules applicable in the contexts you describe.  (Reg. 18329, subd. (b)(8)(A) and (B).)  Nothing in the analysis provided should be construed as conclusive advice regarding the status of any given scientific review panel.  The discussion provided herein is meant to identify the issues raised in the contexts you describe and discuss the rules which we have applied in the past and might apply here.





� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to provisions of the Government Code, unless indicated otherwise. 	


�  We emphasize that the Commission does not advise regarding past conduct.  The discussion that follows is intended only to explain the analysis that would be applied and the conclusions that might be reached.





�  The most common example of this arises when a public official, such as a city council member, is disqualified from voting on a matter that will affect his or her residential property. Although a public official need not disclose his or her personal residence on his or her SEI (see section 87206(f)), a personal residence may nonetheless cause a conflict of interest.  In other words, although one may disregard one's personal residence for disclosure purposes, one must consider it for purposes of deciding whether one has a disqualifying conflict of interest in a given decision.  (See, e.g., Hahn Advice Letter, No. A-99-239.)





� Section 87200 states: 





"This article is applicable to elected state officers, judges and commissioners of courts of the judicial branch of government, members of the Public Utilities Commission, members of the State Energy Resources Conservation and Development Commission, members of the Fair Political Practices Commission, members of the California Coastal Commission, members of planning commissions, members of the board of supervisors, district attorneys, county counsels, county treasurers, and chief administrative officers of counties, mayors, city managers, city attorneys, city treasurers, chief administrative officers and members of city councils of cities, and other public officials who manage public investments, and to candidates for any of these offices at any election."





� Such a conflict of interest code must include the specific types of investments, business positions, interests in real property, and sources of income which are reportable, in addition to other information described in section 87302.





�  The Commission has developed an eight-step process to determine whether a public official has a conflict of interest under the Act.  (Reg. 18700.)





�  An exception is where members of the panels may already have existing disclosure obligations under the Act by virtue of their preexisting status as public officials, such as the university professors which are discussed later in this letter.





�  Section 82019 defines "designated employee" as follows: 


�"'Designated employee' means any officer, employee, member, or consultant of any agency whose position with the agency; �"(a) Is exempt from the state civil service system by virtue of subdivision (a), (c), (d), (e), (f), (g), or (m) of Section 4 of Article VII of the Constitution, unless the position is elective or solely secretarial, clerical, or manual; �"(b) Is elective, other than an elective state office; �"(c) Is designated in a Conflict of Interest Code because the position entails the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest; �"(d) Is involved as a state employee at other than a clerical or ministerial level in the functions of negotiating or signing any contract awarded through competitive bidding, in making decisions in conjunction with the competitive bidding process, or in negotiating, signing, or making decisions on contracts executed pursuant to Section 10122 of the Public Contract Code. 


�"'Designated employee' does not include an elected state officer, any unsalaried member of any board or commission which serves a solely advisory function, any public official specified in Section 87200, and also does not include any unsalaried member of a non-regulatory committee, section, commission, or other such entity of the State Bar of California." 








