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August 4, 2003
Sandra Wallace

721 Monterey Avenue

Capitola, CA 95010

Re:
Your Request for Informal Assistance


Our File No.   I-03-111

Dear Ms. Wallace:


This letter is in response to your request for informal assistance regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).


We have received your correspondence, including a letter from an appraiser regarding the material financial effect of a decision to transfer elementary students from Capitola Elementary School to other schools in the Soquel School District.  You have asked for us to reconsider your request taking into account this recent letter from the appraiser.  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby (1975) 1 FPPC Ops. 71), we cannot evaluate the factual accuracy of this appraisal.

As we advised in our previous letter, Wallace Advice Letter, No. A-03-069, obtaining an appraisal conducted by a disinterested and otherwise qualified real estate professional will generally be considered a good faith effort by you to assess the financial effect of the Capitola Elementary School decision on your residence, provided the appraisal is based upon an accurate understanding of the underlying facts and considers the factors such as those listed in the relevant materiality regulations 18705.2(b)(1)(A) – (C). (See Wallace, supra.)  However, a public official is not required to obtain a professional appraisal to assist in assessing the financial effect of a decision for conflict of interest purposes. (Condon Advice Letter, No. I-02-035; McHugh Advice Letter, No. A-02-021; Ho Advice Letter, No. A-00-241.)  It is up to the official to decide whether or not to seek an appraisal.

As previously advised, in your situation, the presumption which must be overcome is the presumption that it is reasonably foreseeable that the decision will have any financial affect on your property.  “Any financial effect” includes an effect valued as low as a  penny’s worth.  As a result, you must determine that it is not reasonably foreseeable that an effect valued at a penny’s worth or more will result from the elementary school decision. 

Since this is a factual question (rather than a legal matter), it is incumbent upon you to evaluate whether the appraisal analyzes available facts regarding the financial effects, including but not limited to, the following:

“(A)  The development potential or income producing potential of the real property in which the official has an economic interest;

  (B)  The use of the real property in which the official has an economic interest;

  (C)  The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation 18705.2(b)(1); see also Wallace, supra.)

If you determine that the underlying facts on which the appraisal is based are correct and that the opinion is a reasonable one based on a consideration of all relevant factors, your reliance on the appraisal constitutes a good faith determination and you may participate in the decision.  (See Oderman Advice Letter, No. A-00-082.)  As we have noted, the Commission does not act as a finder of fact in providing advice (Oglesby, supra) and therefore cannot evaluate the factual accuracy of an appraisal.  Ultimately, you must make this determination.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  



Natalie Bocanegra



Counsel, Legal Division

Enclosure
NB:jg

I:\AdviceLtrs\03-111
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  While we do not evaluate the factual accuracy of the letter from Robert B. Curtis, dated May 15, 2003, which you submitted, we do point out that this letter does not base its conclusions on the factors described in subdivisions (A ) – (C) of regulation 18705.2(b)(1).





