July 1, 2003

T. Brent Hawkins

McDonough, Holland & Allen

555 Capitol Mall, 9th Floor

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No. A-03-112

Dear Mr. Hawkins:


This letter is in response to your request for advice on behalf of City of Hawthorne Councilmembers Ginny Lambert and Mark Schoenfeld, and Planning Commissioners Robert Schubert and Robert E. Smith regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any City of Hawthorne Planning Commission, Redevelopment Agency, or City Council decisions that may have already taken place.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice; this advice is applicable and confers immunity only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)

QUESTIONS


1.  Do Councilmembers Lambert and Schoenfeld, and Planning Commissioners Schubert and Smith, have conflicts of interest prohibiting their involvement in decisions of their respective agencies
 concerning an amendment of a redevelopment plan that would add two real estate parcels to Redevelopment Project Area No. 2 (“Project Area 2”) in the City of Hawthorne? 


2.  Does the public generally exception apply, permitting these officials’ involvement in decisions concerning the addition of these two real estate parcels?  

CONCLUSIONS
1.  Conflict of Interest

Councilmember Schoenfeld: Based on his real property interest in his principal residence, Mr. Schoenfeld does not have a conflict of interest prohibiting his involvement in the decisions in question.  If it is not reasonably foreseeable that these decisions will have a material financial effect upon A1 Catering, his employer, he may participate in the decisions. 

Councilmember Lambert:  Based on her real property interest in her principal residence, Ms. Lambert has a conflict of interest prohibiting her involvement in these decisions.  Ms. Lambert should also be aware that if the reasonably foreseeable financial effect of these decisions on her tenants is deemed material under the Commission’s regulations, she will have a conflict of interest on that basis as well.

Commissioner Schubert: Based on his financial interest in real property, Mr. Schubert has a conflict of interest prohibiting his involvement in the decisions in question. 

Commissioner Smith: Based on his financial interest in real property, Mr. Smith has a conflict in these decisions.  He should also be aware that if the reasonably foreseeable financial effect of these decisions on his wholly owned property management company, or on sources of income to this company, is deemed material under the Commission’s regulations, he will have a conflict of interest on that basis as well.

2.  Public Generally Exception


Councilmember Schoenfeld: The public generally exception cannot be applied at this time since there is no information showing that Mr. Schoenfeld’s economic interest in A1 Catering, his employer, will be affected in substantially the same manner as the effect upon a significant segment of the public generally.

Councilmember Lambert: The information you provide shows that the specialized form of the public generally exception applicable to residential real property applies with respect to Ms. Lambert’s economic interest in her residential rental property.  These three rental properties do not represent a disqualifying conflict of interest to her.  The public generally exception, in either its general or specialized form, cannot be applied at this time to her remaining economic interests since there is no information showing that these interests will be affected in substantially the same manner as the effect upon a significant segment of the public generally.  

Commissioner Schubert: The public generally exception cannot be applied at this time since there is no information showing that Mr. Smith’s economic interest in his principal residence will be affected in substantially the same manner as the effect upon a significant segment of the public generally.

Mr. Smith: The public generally exception cannot be applied at this time since there is no information showing that the effect upon Mr. Smith’s economic interests in either real property, his wholly-owned property management company, or in sources of income to that company, will be affected in substantially the same manner as the effect upon a significant segment of the public generally. 

FACTS

The Los Angeles Air Force Base (“LAAFB”) is located over four discrete parcels of real estate, two of which (Parcels A and B) are located outside the City of Hawthorne’s (“City”) Redevelopment Project Area No. 2 (“Project Area 2”).  The third parcel (Parcel C) is located within Project Area 2 and the remaining parcel is located in the City of Sun Valley.  The LAAFB “campus” is situated on Parcel A and is housed in obsolete and inefficient structures that are generally not compliant with existing safety codes. Project Area 2 is located immediately adjacent to the apex of Parcel A, a triangular shaped parcel. Parcel B is located immediately opposite Parcel A and is also adjacent to Project Area 2.

The Air Force has entered into an agreement with a private developer under which the developer will construct a new campus, at no expense to the Air Force, on Parcel B.  In consideration, the Air Force will convey to the developer its remaining three parcels.  Parcel A will be developed primarily with condominiums.  Residential development will also occur on the remaining parcels.  To facilitate this agreement, the City is seeking to expand the boundaries of Project Area 2 to include Parcels A and B.  At present, the City’s Redevelopment Agency is in the process of preparing an amendment to the redevelopment plan that would add these parcels to the existing boundaries of Project Area 2.    

City Councilmembers Lambert and Schoenfeld, and Planning Commissioners Schubert and Smith reside, and in some instances have business interests, within the City. These interests are described in more detail below.

Councilmember Schoenfeld: Mr. Schoenfeld is a corporate officer and salaried employee of A1 Catering.
  Mr. Schoenfeld does not have an ownership interest in A1 Catering.  You state that for purposes of our analysis we are to assume that Mr. Schoenfeld has received $500 or more in income from this business over the past 12 months.  Mr. Schoenfeld owns and occupies as his principal residence a dwelling on W. 138th Street, which is located more than 500 feet from both the existing and proposed boundaries of Project Area 2.
  Presumably, Mr. Schoenfeld has an interest in his residence that exceeds $2,000 in value.

Councilmember Lambert: Ms. Lambert owns a triplex on West 130th Street, which is located 480 feet from the existing boundaries of Project Area 2, but more than 500 feet from the LAAFB.  She occupies one unit of this triplex as her principal residence and leases the remaining units to tenants.   In addition, Ms. Lambert owns a single-family residence on South Judah, which is located 370 feet from the LAAFB.  This property is also leased to tenants.  You state that for purposes of our analysis we are to assume that Ms. Lambert has an interest in each of these properties that exceeds $2,000 in value and that the rental income from each of her tenants exceeded $500 over the past 12 months.  

Commissioner Schubert: Mr. Schubert owns and occupies a single-family residence on 142nd Street, which is located 220 feet from the existing boundaries of Redevelopment Project Area No. 2, but more than 500 feet from the LAAFB.  You state that for purposes of our analysis we are to assume the Mr. Schubert has an interest in his residence that exceeds $2,000 in value.

Commissioner Smith: Mr. Smith owns and occupies two single-family residences on Oxford Avenue, which are located 330 feet from the existing boundaries of Project Area 2, but more than 500 feet from the LAAFB.  Commissioner Smith resides in one of these residences and operates as a sole proprietorship a property management business from the remaining residence.  This business manages both commercial and residential properties.  Neither of these properties is located in Project Area 2 and the business manages only one property within the City.
  You state that for purposes of our analysis we are to assume that Mr. Smith has an interest in each of these two properties which individually exceeds $2,000 in value, that he has an investment in his property management business that exceeds $2,000 in value, and that he received $500 or more in income from this business over the past 12 months.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700, subdivisions (b)(1) – (8)), which is discussed below.  The general rule, however, is that a conflict of interest may exist whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

1. & 2.  Are the named individuals public officials who will make, participate in making, or influence a governmental decision?

The conflict-of-interest prohibitions only apply to public officials.  As you correctly note in your request, the named individuals are public officials (section 82048; regulation 18701(a)) and as either a planning commissioner or city council member, unless disqualified under the conflict-of-interest provisions of the Act, each will make, participate in making, and influence governmental decisions, including decisions concerning expanding the boundaries of Project Area 2 to include two of the four parcels comprising the LAAFB.

3.  What are these officials’ economic interests?


The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  These economic interests are described at regulations 18703.1 through 18703.5, inclusive. Under the facts you provide, the specific economic interests
  applicable to these public officials are generally: 


Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b)).  


Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)  An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 82033). 


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision at issue.  (Section 87103(c); regulation 18703.3).  Income, for this purpose, includes a pro rata share of the income of any business entity or trust in which the individual (or his or her spouse) owns directly, indirectly, or beneficially, a 10 percent or greater interest.  (Section 82030(a).)

Councilmember Schoenfeld: A1 Catering is a business entity that is an economic interest to Mr. Schoenfeld, as both a source of income of $500 or more and a business entity in which he occupies a position of management.  Since Mr. Schoenfeld does not have an ownership interest of 10% or more in A1 Catering, he does not have an indirect interest in real property owned by this business, nor are sources of income to A1Catering considered to be sources of income to him.  Mr. Schoenfeld owns his principal residence, which is located within the City.  Presumably, his interest in this property is valued at or in excess of $2,000.  His interest in his principal residence is, therefore, an interest in real property, which is an economic interest to him.
Councilmember Lambert: Under your facts, we are to assume that Ms. Lambert has an interest in her triplex, one unit of which is used as her primary residence, valued at or in excess of $2,000.  Consequently, she has an economic interest in her primary residence and also the two remaining units in the triplex that are used as rental property.  In addition to this triplex, Ms. Lambert owns a single-family residence that is used as rental property.  We are also to assume that Ms. Lambert has an interest in this property that is valued at or in excess of $2,000.  Consequently, it too is among her economic interests.  


The two units in the triplex and her single-family residential property are used as rental property, each of which provides $500 or more in income to her over a 12-month period.  Thus, the tenants at these properties are sources of income to her and each tenant is included among her economic interests.    

Commissioner Schubert: Mr. Schubert is assumed to have an interest in his primary residence valued at or in excess of $2,000.  Consequently, his primary residence is an interest in real property, which is an economic interest to him.

Commissioner Smith: Mr. Smith is assumed to have an interest in his primary residence valued at or in excess of $2,000.  Thus, his primary residence is an interest in real property, which is an economic interest to him. Under section 87103, an official having a 10% or greater ownership interest in a business entity is considered to have an indirect investment interest in real property owned by the business entity, if the value of his pro rata interest in the property meets or exceeds $2,000.  Under the facts you provide, his company is a sole proprietorship and this threshold is met.  Consequently, he has an economic interest in the real property that is used as the company’s office location, either directly if he owns the property in his individual capacity, or indirectly if the property is owned by his property management company.  

In addition, you state that the value of Mr. Smith’s interest in his property management company is equal to or exceeds this $2,000 threshold.  For this reason, his property management company is a business entity that is also an economic interest to him.  Since this company is one in which he has a 10% or greater ownership interest, sources of income to this business are also sources of income and economic interests to Mr. Smith, provided that the amount received by, or promised to, the business by a particular source is $500 or more over the 12-month period preceding the date of the governmental decision in question. 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� The Hawthorne City Council also sits as the City’s Redevelopment Agency.    


� You indicate that A1 Catering owns real property on Lemoli Avenue that is located adjacent to the existing boundaries of Project Area 2, but more than 500 feet from the LAAFB.  A1 Catering’s interest in real property is not an indirect interest in real property attributable to Councilmember Schoenfeld since he does not have a 10-percent or greater ownership interest in A1 Catering.  (Section 82033; regulation 18234(a).) 


� Mr. Schoenfeld’s address was conveyed in his telephone conversation with Commission staff held on June 11, 2003.  Information concerning the distance relative to the project area boundaries was conveyed in a telephone conversation with Commission staff held on June 16, 2003.  


�  This information was conveyed in your telephone conversation with Commission staff held on June 11, 2003.   


�  If a public official is enumerated in section 87200 (87200 filers, including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).  Since these officials are either members of the city planning commission or city council, positions enumerated in Section 87200, these requirements apply to them.  


� In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulations 18703.5 and 18705.5.)  


 





