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June 6, 2003

Richard R. Rudnansky

Meyers, Nave, Riback, Silver

& Wilson

401 Mendocino Avenue, Suite 100

Santa Rosa, CA 95401

Re:
Your Request for Advice


Our File No.  A-03-113

Dear Mr. Rudnansky:


This letter is in response to your request for advice on behalf of Petaluma City Councilmember Michael Harris regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


Does Councilmember Harris have a disqualifying conflict of interest in decisions relating to amendment of the city’s current campaign finance ordinance?

CONCLUSION


Under the circumstances described, Mr. Harris does not have a conflict of interest in these decisions.

FACTS


On December 18, 2000, the Petaluma City Council adopted Ordinance No. 2106, an ordinance setting mandatory limits on campaign contributions to city council and mayoral candidates, enacting public funding measures for candidates who voluntarily limit expenditures, and describing enforcement mechanisms and penalties for violations of these limits.  


The council is scheduled to discuss amendments to the ordinance, including amendments to the definitions of candidate, contribution limits, election cycles, and to provisions on aggregation of contributions, loans to city candidates and their controlled committees, independent expenditures, and retirement of outstanding election debt.  


Councilmember Michael Harris was elected to the council in the November 2002 city election.  As of December 31, 2002, Mr. Harris had debts outstanding of $10,733.34.  This outstanding debt constituted amounts owed to Mr. Harris for loans in the amount of $3,500 and an amount owed to DelphiTeam (campaign consultant) for $7,233.34.


Since January 1, 2003, Mr. Harris has raised $18,625, and the campaign debts have been paid.  He currently has $3,086.57 in his campaign account, and anticipates using the balance of this account for his next campaign, and for general officeholder expenses in the interim.  Mr. Harris has ongoing post office box expenses and postage expenses.  He also may send constituent letters and may develop a constituent website.

ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)    As a council member, Mr. Harris is a public official under the Act.  (§ 82048.)  A public official has a financial interest in a governmental decision (or a “conflict of interest”) when the decision will have a reasonably foreseeable material financial effect on one or more of the official’s economic interests, described at § 87103 as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (§ 87103(a); regulation 18703.1(a)); 

· A public official has an economic interest in any business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income
, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is the “personal financial effects” rule (§ 87103; regulation 18703.5).


In the Laroque Advice Letter, No. I-99-161 (copy enclosed), we addressed the topic of conflicts of interest in decisions relating to a local campaign finance ordinance, where a public official had outstanding campaign debt.  We said that receipt of campaign contributions could not give rise to a conflict of interest, since the Act expressly exempts campaign contributions from the definitions of “income” and “gift.”  However, there was a possibility that decisions regarding a campaign finance ordinance could have a personal financial effect on a public official who had outstanding campaign debt including per-sonal loans to the campaign or loans from third parties secured by the official’s personal assets.  You have told us that Mr. Harris does not have any outstanding campaign debt, and in that case decisions on the campaign finance ordinance will not have a reasonably foreseeable material financial effect on Mr. Harris.


If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division

Enclosure

LW:jg

I:\AdviceLtrs\03-113
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� An “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)


� The definition of “income” includes a pro rata share of any income of any business entity in which the official owns a 10 percent interest or greater. (Section 82030(a).) 





